Respublikanin ilk pesokar milis kadrlarint hazirlayan tadris
moarkazi kimi yaradilmis milis maktabi zongin, qaynar va faydali bir
omiir yasayaraq akademiya saviyyasinadak yiiksalmis, 0z yetirmalori
va boyiik elmi-tacriibi nailiyyatlari ila sohrat gazanmisdir. Inaniram
ki, Polis Akademiyasi miistaqil Azorbaycan Respublikast iiciin
bundan sonra da yiiksaok pesa hazirligina malik saglam vo mohkom
aqidali, milli dovlatciliyimizo sadiq polis zabitlori yetisdiracokdir.

Heydor Oliyev,
Azarbaycan xalqinin amummilli lideri

Polis iscilori xalqla birbasa tomasda olan insanlardir. Ona gora
bu, monim oasas talobimdir: hom qatiyyat olmalidir, ¢ox boyiik
pesakarliq olmalidir, hom do polis iscilori ozlorini ¢ox moadoni
sokildo aparmaldirlar. Belo olan halda, siz Azorbaycan xalginin
daha da boyiik ragbatini qazanacagqsiniz. Bu islordao Polis
Akademiyasinin boyiik rolu var. Mon bu giin ¢ox sadam ki, burada
gordiiyiim islor yiiksaok soviyyadadir. Burada oxumagq iiciin, yaxsi
tohsil almagq iiciin biitiin imkanlar var.

flham Oliyev,
Azarbaycan Respublikasinin Prezidenti
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Azarbaycan Respublikasi DiN-in Polis Akademiyasinin
“Cinayat hiiququ” kafedrasimin dosenti, polis polkovniki, h.ii.f.d.

SAMXAL KORIiMOV

DIN-in Polis Akademiyasinin «Cinayat hiiququ» kafedrasmin miisllimi,

polis polkovnik-leytenanti

COZA TOYIN ETMONIN
NOZORI PROBLEMLORI

Acgar sozlar: cinayat, coza, ictimai tohliike-
lilik, togsirkarin soxsiyyati, cozani yiingillos-
diron vo agirlagdiran hallar.

KuaroueBble ciioBa: mpectyruieHne, Hakas3a-
HUE, 0OLIECTBEHHASI OTIACHOCTb, TMYHOCTh MPe-
CTYITHHKA, CMATYAIONINE W OTsATYaroIme 00cTo-
ATEIHCTBA HAKA3aHUSI.

Keywords: crime, punishment, public dan-
ger, the identity of the offender, mitigating and
aggravating circumstances of punishment.

zorbaycan Respublikasinin Cinayot
AMacallasina osason mohkoma torafin-
don cinayat-hiiquqi sanksiya cinayo-
tin sosial mozmununa, yoni onun ictimai tohliiks-
lilik doracasi va xarakterino uygun secilmalidir.
Mohkama tarafindon toyin edilon cozanin cinays-
tin agirhigina uygunsuzlugu hokmiin lagv edilmo-
sind vo ya doyisdirilmosino sabob olur. Onlarin
bu tolobinin tofsiri ligiin asagidaki suallar cavab-
landirilmalidir:

a) toradilon cinayatin ictimai tohliikaliliyi de-
dikdo no basa diisiiliir vo onun Ol¢iilmasi {igiin
hans1 meyar vo gostoricilordon istifads edilmali-
dir?

b) toradilon cinayatin ictimai tohliikaliliyinin
doracesi va xarakterinin nozora alimmasi hansi
sosial talablorin realizasi ils alaqodardir?

¢) coza ndviiniin se¢ilmosi vo haddinin miioy-
yon edilmasi zamani bu amilin nozoro alinmasi
va tocriibi-totbiqi neco hoyata kegirilmolidir?

Azorbaycan Respublikast Ali  Maohkomasi
Plenumunun “Mohkomolor torafindon cinayot
cozalarini toyin edilmasi tocriibasi haqqinda” 25

iyun 2003-cii il tarixli goerarinda qanunvericiliyin
toroflori sorh edilorok gdstorilmisdir ki, cinayotin
ictimai tohliiksliliyinin xarakteri qosdin obyek-
tindon, togsir vo onun formasindan vo amolin Ci-
nayat Macallasinin 15-ci maddosinds geyd edilon
hans1 kateqoriyasina aid edilmosindon asilidir.
Cinayaetin ictimai tohliikalilik doracesi iso onun
toradilmo hallarina (masslon; niyystin hoyata ke-
¢irilmasi tisulu, vurulmus zararin hacmi vo amoal
ehtiyatsizliqdan toradilso do bas vermis naticalo-
rin agirligl, soraitin homin cinaystin téradilmo-
sinda rolu vo s.) 9sason miioyyan edilir.

Caza toyini zamani ictimai tohliikaliliyin xa-
rakteri, rolu vo hoaddi konkret sobablordon asi-
It olaraq forglondirilmolidir. Cinayatin ictimai
tohliikolilik darocesinin miixtolifliyi sanksiyanin
haddinin miisyyaonlosdirilmasindo nazoro alinir.
Cinayaetin xarakteri vo ictimai tohliikaliliyi mona
baximindan biri-biri ilo six alagodardir. Cinayatin
ictimai tohliikalilik doracosi miixtalif soraitdon
asili olaraq arta vo ya azala bilor. Bu ilk ndvbodo
cinayotin gosdon vo ya ehtiyatsizligdan torodil-
masi ilo olagadardir. Cinayatin ictimai tohliikali-
lik doracasinin haddinin miisyyon olunmasinda
biitiin hallar: cinayatin motivi, téradilmasi tisulu,
sorait, agir naticonin bas vermasi, cinayatin tora-
dilmasinds istirak edon har bir soxsin xarakteri
va rolu va s. hallar nozore alimmalidir. Biitiin bu
hallar1 nozors alarigsa ehtiyatsizligdan téradilon
cinayotlori tosadiifi hallardan forqlondirmok
miimk{in olar.

Cinayetin ictimai tohliikaliliyini miioyyan
edon amillorls bagl odobiyyatlarda vahid mévqe
yoxdur. Bozi miislliflor bu amillor sirasina “tog-

CINAYOST HUQUQU VO KRIMINOLOGIYA



POLIS AKADEMIYASININ

sirkarin soxsiyyat” amilini do daxil edirlor. Hotta
omoalin ictimai tohliikaliliyine togsirkarin soxsiy-
yatinda cinayat toradildikden sonra bag veran do-
yisikliklorin daxil edilmasini nozards tutan fikir-
lor do mdveuddur. Lakin miislliflorin oksariyyati
toradilmis cinayatin ictimai tohliiksliliyini va taq-
sirkarin soxsiyyatinin sosial - psixoloji xiisusiy-
yatlarini bir-biri ilo tam vo qisman miinasibatindo
olmayan va caza tayini zamani har biri miistaqil
olaraq nozars alinmali olan obyektiv amillor sira-
sina aid edirlor. Fikrimizca, ikinci mévqeni diiz-
giin hesab etmok osasli miibahisoya sobab olardi.

a) Azaorbaycan Respublikast Cinayot Macal-
losinin 58.3-cli maddesindo cozanin fordilosdi-
rilmasi osasmin miistaqil hallar1 kimi cinayastin
ictimai tohliikaliliyi va togsirkarin soxsiyyati ay-
r1-ayriliqda gostarilmigdir vo buna gors do, onla-
ra tam vo ya qismon bir-biri il Uist-listo diison, bi-
ri-birine uygun olan hallar kimi baxilmasina cohd
gbstormani diizgiin hesab etmok olmaz.

b) Togsirkarin soxsiyyastinin zahiri alamatlori-
nin mioyyon edilmasi vo nazors alinmasi, ancaq
cinayat toradilmesi fakti ilo oslagslondirilo bil-
moz. Fikrimizca, bu daha genis sosial mévgedon
oks olunmali va qiymatlondirilmoys meruz qal-
malidir.

Belalikla, togsirkarin soxsiyystinin Xxiisusiy-
yatlori téradilon cinayaotin zahiri tozahiirli ¢orgi-
vasindon konara ¢ixir vo onun ictimai tohliikoli-
liyinin formalasmasinda bilavasito istirak etmir.
Cinayetin ictimai tohliikeliliyi vo togsirkarin
soxsiyyatinin xarakterik xiisusiyyatlori cozanin
fordilegdirilmasinin miistaqil asaslaridir. Ehtiyat-
sizligla toradilon cinaystlords coza toyini zamani
azadligdan mohrum etmoyos nisbaton ylingiil coza
tayin etmada bu hallarin nazors alinmasi miitlag-
dir.

Eyni bir dispozisiyanin tasiri altina diisen ci-
nayotlor, yoni eyni ndve aid olan cinayot omal-
lori az vo ya ¢ox doracade Ozlorine xas, tipik
ictimai-tohliikalilik xiisusiyyatlorino goére bir-bi-
rinden forqlons bilorlar. Bu forglor amalin tovsi-
finoa tosir etmasa do, coza ndviiniin segilmasindo
miihiim ohamiyyat kosb edir. Ictimai tohliikali-
liyin meyarlar1 qisminde onun xarakteri vo icti-
mai tohliikalilik derocesi ¢ixis edir vo bunlar da
cinayat hiiquq elminds hakim baxisa asason tore-
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dilon cinayatin sosial mozmunun keyfiyyot vo
komiyyat xiisusiyyatini oks etdirir.

Bels yanasma prinsipca diizgiindiir, ancaq bu
yanasmanin miioyyan dayisikliya ehtiyaci vardir.
Birincisi, ictimai tohliikeliliyin daracasi vo xa-
rakteri bir-birindon ayr1 deyil, qarsiligh slagada
moveuddur, ¢linki kamiyyat ils keyfiyyat bir-biri
ilo dialekt alagadadir vo onlar aks cahatlarin voh-
doti kimi ¢ixis edirlor. ikincisi, ictimai tohliike-
liliyin xarakterini keyfiyyst meyarina, doracosini
iso komiyyot meyarina aid etmok sortdir. Belo
ki, mozmunun xarakteri komiyyat gostaricisinin
komayi ilo (mosolen, ehtiyatsizligdan torodilon
cinayotlords noticonin agir olmasi iso keyfiyyot
doracolorinin komoyi ilo do (mosalon, togsirin
daracasi, yoni amalin ictimai tohliikaliliyinin dork
edilmasi va ictimai tohliikali naticalorin avvalce-
don godriilmasi) miioyyan oluna bilor. Mahiyyat
ondan ibaratdir ki, omolin xarakteri asason key-
fiyyat, ictimai tohliikaliliyi iso kemiyyot gdstari-
cilari ilo miioyyenlosir. Uciinciisii, he¢ vaxt belo
tosavviir etmoak olmaz ki, amolin xarakteri onun
keyfiyyat meyar1 kimi, komiyyat meyarindan,
yoni doracosindon homiso daha artiq ¢okilidir
(7,5.8-12).

Yuxarida gostarilonlori imumilogdirarak id-
dia etmok olar ki, cinayatin ictimai tohliikalilik
daracasi konkret bir cinayatin fordi slamati de-
yil, miiayyon qrupa vo ndva aid olan cinayatle-
ri xarakterizo edon olamotdir. Fikrimizca, bazi
miiolliflor haqli olaraq geyd edirlor ki, cinayat
omolinin obyekti olan, ganunla qorunan ictimai
miinasibatin shamiyyati vo mithiimliiyii ilo miioy-
yan edilir. Bununla bels, kriminal omalin ictimai
tohliikalilik xarakterini miisyyon edarken homin
omolin Azarbaycan Respublikasinin Cinayat Mo-
colloesinin Xiisusi hissasi sisteminin hans1 bol-
masing, fasline daxil edilmasini vo bu cinayato
gora konkret maddods miisyyon edilon sanksiya
nazors alinmalidir. Bu movge Cinayat ganununu
movqeyi ilo do uzlagir.

Professor F.Y. Somondorova gors cinayatin
ictimai tohliikalilik doracasini miioyyon edorkon
dovlstin hamin konkret cinayat novii ilo miiba-
rizosi lizro moveud cinayat-hiiququ siyasoti do
nazara alinmalidir. Bu fikir tamamils diizglindiir,
clinki dovlet konkret cinayetlor qrupu iizro 6z
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cinayot-hiiququ siyasatini qurarkon, homin kri-
minal omolin mévcud ictimai miinasibatlor {i¢iin
hanst daracads tohliiksli olmasina va onun inki-
safinin voziyyatine osaslanir.

Coza toyin edilorkon mohkomo ictimai toh-
liikolilik dorocesini nozors almaqla yanasi, bu
olamatin mozmununu agmali, yoni onu miioyyon
edon hallar1 gostormolidir. Toossiif ki, mohkomao
tocriibasindo bir gqayda olaraq, cozanin hokmdo
cinayat omalinin ictimai tohliikalilik deracasine
uygun olmasina rast galinir vo bu zaman konkret
olaraq hansi hallarin nozords tutulmasi aydinlag-
dirtlmur.

Azorbaycan Respublikasinin cinayat qanu-
nunun toloblorino asason coza todbiri secilorkon
mohkoma diger hallarla yanasi, togsirkarin sox-
siyyotini do nazara almalidir. Bu tolobin yerina
yetirilmomasi mohkomo hokmiiniin adalstsiz vo
osassiz hesab edilmasing sabab olur va belo hok-
miin doyisdirilmasine va ya logvina gatirib ¢ixa-
rir. Cinayet hiiququnda cinayatkarin goxsiyyeti
problemi intensiv elmi aragdirmanin predmeti
olmugdur. Ke¢mis sovet cinayeot hiiququ vo kri-
minologiya elminin gérkomli niimayandasi V.N.
Kudryavsev bu istigamats xiisusi diqqat yetirmis
va qeyd etmisdir ki, coza toyin edilorkon goxsiy-
yatin xiisusiyyatlorinin nazors alinmasi masalale-
ri diggetdon kenarda qalmamalidir.

Tagsirkarin soxsiyyeti anlayisina movcud ya-
nagmalarin asas qlisurlarindan biri qanunvericinin
coza toyini zamani $oxsiyyatin xiisusiyyatlorinin
nazars alinmasi talobinin prevent mogsadlorls, an
yaxst halda ise cazanin biitiin mogsadlor sistemi
ilo funksional slagalondirmays cohd gostorilme-
sindo ifads olunur.

Cinayat homigo onu téradon soxsin bu vo ya
digor tolabati ilo, homin tslobatin obyektiv ola-
raq homin fordin ssrancaminda olan vo onun
torafindon dork edilon tolobatlarinin ddonilmasi
arzusu ilo real imkanlar1 arasinda olan zidiyye-
ti iizo ¢ixarir. Homin ziddiyyetin koskinliyi, bir
torafdon, miivafiq tolobatin sosial mezmunundan
(soxsiyyetin timumi tolobat strukturunda onun
yeri vo chomiyyati, inkisaf keyfiyyoti vo doraco-
si vo s.), digor torafdon is9, onun tomin olunma
soviyyasini oks etdiron obyektiv soraitdon asili-
dir. Fordin telabat1 vo onun leqal tomin olunmasi
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imkanlar1 arasindaki forq na gqodar boytiikdiirss, o
qodor do (digor biitiin sortlorin baraborliyi sorai-
tindo) homin ziddiyyatin hall edilmasinin antiso-
sial davranigla, son naticods iso cinayatkar dav-
ranigla hall edilmasi ehtimali yiiksokdir (8,5.96).
Bazan ehtiyatsizliqdan toradilon cinayatlora gore
ziyanin naticolori, qasdon tdradilon cinayatlorden
artiq olur. Cinayat Macallasinin 8-ci maddesinda
qeyd edildiyi kimi togsirli bilinon soxsa toyin olu-
nan coza onun $oxsiyyatino uygun olmalidir. Belo
olan halda hans1 meyar nozors alinmalidir?

Togsirkarin  goxsiyyetinin nazore alinmasi
dedikds, soxsin sosial simasi vo onun comiyyat
ticlin tohliikalilik deracasini xarakterizo edon va
eloca do, cozanin nov vo haddinin se¢ilmasinin
osast kimi mohkomo torafindon nozeore alinan
xiisusiyyatlori basa disiiliir. Cinayst qganununun
bu gostarisinin maqgsadi ondan ibaratdir ki, moh-
komo coza toyin edorken qanun tersfinden ci-
nayot kimi miisyyon olunmus, cinayetin vo onu
torotmis soxsin tohliikoliliyini bilavasito miioy-
yan edon obyektiv vo subyektiv olamatlorin tofsi-
ri ilo kifaystlonmasin. Mahkoma homisa cinayat
ganununu pozan soxsin sosial, manavi, psixoloji
simasint xarakterizo eden biitiin hallarin aydin-
lagdirilmasina ¢alismaga borcludur.

Insan bir ford olaraq otrafinda olan soxslo-
rin dairasindo yasayir. Tohsil alir, isloyir vo ya
miioyyan bir kollektivds xidmat aparir, ails tizvii
olur, konkret ictimai todbirlords istirak edir. Belo
hayat soraiti usaqliqdan insan soxsiyyatinin tor-
biyassinda miihiim rol oynayir, onun sosial-siyasi
simasini vo miiayyon manavi keyfiyyatini forma-
lagdirir. Bu sobabdon tagsirlondirilon goxsin ho-
yati goraitinin miioyyan edilmasi onun xarakteri
baradas etibarli manbae ola bilar.

Comiyyatin lizvii kimi togsirkar barasindo
miixtolif monbolordon moalumat almagq olar. Belo
molumat onun tohsil, is, yasayis vo ya xidmot
yerindon xasiyyatnamasinda, aile torkibi haqqin-
da arayislarda, tanislarmin, yoldaslarinin, qo-
humlarinin ifadolorindo, yasayis yerinin polis
organlarinda olan molumatlarda, voton qarsisin-
da xidmotlori barasindo molumatlarda, ictimai
foaliyyoti barodo vo s. molumatlarda 6z oksini
tapa bilor. Ancaq togsirkarin comiyyatdo davra-
nigl, onun neqativ simast barade biitlin hallar1
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toplamaq homiso miimkiin olmur. Bu ¢ox vaxt
miixtolif miiossiso va togkilatlardan alinan arayis
vo xasiyyatnamolorin formal xarakter dasimasi,
togsirkar torofindon cinayst mosuliyyastine calb
olunana qoador toratdiyi hiiqugpozma hallari-
nin lazimi deracads geydiyyatinin aparilmamasi
vo miixtolif goxslorin ifadslorinin bir torofli vo
qarazli olmast ils alagedar olur.

Tagsirkarin soxsiyyatini xarakterizo edon asas
olamatlordon biri do onun camiyyats qars1 ictimai
tohliikali olmasidir. Cinayati toradon soxs ictimai
tohliikali emals yol vermokls onun xarakterindo
comiyyato qarsi baxislar formalasir. Bu da homin
soxsin golocokds do analoji cinayatin toradilme-
sinad asas verir. Hor bir cinayatkarin amalinin ic-
timai tohliikaliliyi fordidir vo bu bazan ¢ox va ya
az ola bilar. Soxsin comiyyat {igiin tohliiksli hesab
olunmas1 onun ham da tdratdiyi cinayat amalinin
ictimai tohliikslilik doeracesindon asilidir.

Y.D. Bleyvsteyn qeyd edir ki, hor hansi bir
cinayat amali qisa bir zaman kasiyindo bas verir
(doqiqo, saniyo) vo maraqlist budur ki, bu miid-
dot orzinds cinayat torodon soxs bir anda, comiy-
yatin layiqli izviinden comiyyate layiq olmayan
bir soxsa gevrilir. Buna gbro do cinayat amoli
toradilona qodoar togsirkarin soxsiyyetini miisbat
vo ya menfi xarakterizo edon amillor ona toyin
edilocok cozanin haddinin miioyysn edilmasine
miihiim tasir gostormoalidir.

Cinayot toradildikdon sonra togsirkar soxsin
tohliikalilik doracasi miixtalif faktorlarin tosiri
altinda hom arta, hom do azala bilor. Togsirkar
soxsin cinayat omoli toratdikdon sonra davranisi,
zarargokmislo miinasibati, vurulmus ziyanin ara-
dan qaldirilmasi ti¢lin tadbirler goriib-gérmomo-
si, zorargokmiso (zorargokmisglors) tocili yardim
gostorib gdstormomasi vo sair hallar cinayatin ic-
timai tohliikalilik deracasinag tasir gostoron amil-
lordir. Masalon, togsirkar soxs cinayst omalini
torotdikdon sonra pesmanciliq vo toossiif hissi
keg¢irmirsa, habelo toratdiyi cinayat horakatlori-
nin mahiyyatini dork etmosina baxmayaraq adalot
mohkomasindon gizlonirsa vo s. hallarda onun
soxsiyyetinin tohliikaliliyi noinki azalir, oksino
artir. Togsirli soxsin toratdiyi cinayst amalinden
sonra somimi pesmanciliq ¢okmasi, cinayati eti-
raf etmasi, cinayatin ona balli olan biitlin toffor-
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riiatini istintaqa bildirmasi, 6ziinli koniillii olaraq
hiiqug-miihafizo orqanlarina toqdim etmosi iso
onun ictimai tohliikalilik doracesini azaldir (4,
s.128).

Buna goro do coza toyin olunarken cinayat
omoali toratdikdon sonra togsirkarin soxsiyyatini
xarakterizo edon biitiin hallar mohkomalor tors-
findon nazars alinmalidir. Lakin togsirkar soxsin
ictimai tohliikoliliyi, onun soxsiyyatinin yegano
gostarici deyildir.

K. Marks gostorirdi ki, dovlst ganununu po-
zan hor bir soxsin simasinda onun canli maxluqu
olan —insant; vatoni miidafio etmoyas borclu olan -
osgorini; mohkomaods sasini esitmaya borclu olan
- sahidini; ictimai vazifasini yerins yetiron —icma
lizviinii; movcudlugu ilahi olan - ails bag¢isini vo
on baglicas1 6lkonin votondasini gdrmalidir.

Togsirkar goxso coza toyin olunarkon onun
soxsi keyfiyyatlori ilo barabor, dovlot torafindon
forglondirilmasi, soxsiyyetini miisbat xarakterizo
edon sair hallarin da nazara alinmasi shamiyyat
kasb edir. V.D.Filimanovun fikrinco mohkomo
togsirkar soxsin ictimai tohliikoliliyi ilo yanas,
onun ictimai faydaliligim1 da nazero almalidir.
Caza toyin edilorkon adalst prinsipi baximindan
togsirkar soxsin saglamligi, ails torkibi, yasinin
¢ox olmasi va s. hallar da nazoars alinmalidir. Belo
ki, toyin edilon coza asason, mohkum olunmus
soxsin islah olunmasi ilo yanasi, onun ailssinin
yasayis saraiting do tosir gostormalidir.

Caza toyin olunarkon togsirkarin soxsiyyastine
dair molumatlari {i¢ qrupa bolmak olar:

1. Togsirkarin soxsiyyastini manfi xarakterizo
edon hallar: ictimai faydali amokdon yayinma,
moisotde Oziinli pis aparma, ictimai qaydalari
pozma, avvallor cinayat (cinayatlor) torotma vo
digor hiiququ pozuntularina yol vermo, spirtli i¢-
kilorin gobulu vo s.;

2. Togsirkarin goxsiyyatini miisbot xarakterizo
edon hallar: Qarabag vo ya Boyiik Voton Miiha-
ribasindao istiraki, dovlot toltiflori ilo miikafatlan-
dirilmasi, xidmati vo ictimai vazifalorino miisbat
yanagma, torodilmis cinayot omolino goro coza
cokmosi, 0ziinii koniilli olaraq miivafiq dovlet
orqanlarina toqdim etmasi;

3. Ailos torkibi, amok qabiliyyatliliyi, saglamliq
durumu (sohhati), yas1 va s. hallar togsirkar gox-
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sin ictimai tohliikalilik deracasinag bilavasito tosir
edon neqativ hallar olmaqla caza toyin edilorken
nazars alan hallardir.

Coza toyin olunarkon nozoro alinmali olan
biitiin hallar1 sorti olaraq iki yers bolmok olar:
cinayatin ictimai tohliikaliliyini vo togsirkarin
soxsiyyotini xarakterizo edon hallar. Belo olan
halda ortaya sual ¢ixir: coza toyin edilorken hor
iki halin rolu eynidirmi? Umumeon bels bir fikir
moveuddur ki, tayin edilon coza cinaystin icti-
mai tohliikalilik daracesing, homginin togsirkarin
soxsiyyatino uygun olmalidir. Bu cinayst mosu-
liyyetinin fardilesdirilmamasinin vacib sartlorin-
don biridir. Eyni zamanda bels bir fikir do var ki,
daha ciddi cezanin toyin edilmasi ii¢lin osas me-
yar mahz cinayat amalinin agirhigidir.

Bu masalo ilo bagli onu da geyd etmoyi va-
cib sayiriq ki, coza toyin edilorkon, soxsiyyats aid
olan hallarin dairasi, amals aid olan hallarin daira-
sindon genisdir. Qeyd olundugu kimi, mohkomo
coza toyin edorkon soxsiyyoti monfi vo miisbot
xarakterizo edon molumatlarla yanasi, soxsin ic-
timai tohliikaliliyina tasir edon vo etmayan halla-
11 da nazars almalidir. Cinayati xarakterizo edon
hallardan mohz omolin ictimai tohliikaliliyino
tasir edon hallar nazors alinir. Cinayatin ictimai
tohliikalilik deracasinin azalmasi vo artmasina to-
sir gostormayan hansisa hallarin nozors alinmasi
10 monasiz olardi. Buna goro do prinsipco $ox-
siyyat barasindo nozors alinmali olan molumatla-
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rin bazasi, cinayet barasinds nozars alinmali olan
molumatlardan daha genisdir.

Caza toyin edilarkan togsirlondirilonin soxsiy-
yatini vo cinayati xarakterizo edon hallarin rolu,
cinayatin ictimai tohliiksliliyinin xarakterinin
miixtolifliyindon asilidir. Belo ki, soxsiyyot oley-
hino olan agir vo xiisusilo agir cinayatlor iizro,
omolin ictimai tohliikeliliyini xarakterizo edon
hallar daha stiinliik toskil edir. Bu ciir omolin
torodilmasi faktinin 6zii miioyyon doracads tog-
sirkarin soxsiyyatini xarakterizs edir. Agir va xii-
susilo agir cinayat amollorinds togsirkarin soxsiy-
yatini xarakterizo edon hallarin rolu azdir, amma
az agir sayilan cinayatlords togsirkarin soxsiyyati
barasindo molumatlarin cozanin fordilosdirilmosi
lictin mithiim rolu vardir.

Belalikla, togsirkarin soxsiyyati, cinayatin
ictimai tohliikslilik doracesi vo haddi coza toyin
edilorkon noazoro alinmalidir. Cozanin fordilos-
dirilmasi tigiin zoruri olan biitiin vacib sortlorin
cinayat qanununda agiqlanmasi, bu magsadle Ci-
nayot Macallasinin imumi hissesindo buna aid
olavo maddalorin yaradilmasi magsoda miivafiq
say1lmalidir.

Eyni zamanda, ehtiyatsizliqgdan toradilon ci-
nayotlora goro mosuliyyatin fordilosdirilmasi
prosesinin optimallagdirilmas1 magsadilo cozani
yiingiillogdiron hallar dairasini genislondirmoyi
moqsadouygun hesab edirik.
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Pacya PycramoB
lamxan Kepumon
Teopernueckne mpoodseMbl HA3HAYEHUE HAKAZAHUS
Pe3rome

CornacHo YToJIOBHOMY KoJiekCcy A3zepOaikaHCKol PecryOnuku yroJoBHO-IPABOBBIE CAHKITUU
JOJHKHO OBITH BEIOPAHO CYJIOM B COOTBETCTBUU C COIIMANIBHBIM COJIEPYKAaHUEM MTPECTYIUICHUS, TO €CTh
CTETEeHbIO M XapaKTepPOM €ro 00IIeCTBEHHOM OMaCHOCTH.

HecooTtBercTBrE MPUTOBOPA, BBIHECEHHOTO CY/IOM C TSKECTBIO MPECTYIUICHUS, BIICUET 3a cOO0M
OTMEHY WJIU U3MEHEHHE JaHHOTO IPUrOBOPA.

Jl1g uHTEpIIpeTai ux TpedoBaHne, HEOOXOAUMO OTBETUTH HA CIIEIYIOIINE BOIPOCH:

a) 4TO MOHUMAETCS M0 OOLIECTBEHHON OMAaCHOCTHIO COBEPILIEHHOTO MPECTYIIICHUS, U KaKue KpU-
TEPUH U TIOKA3aTeNu CIEAYyEeT UCIIOIb30BaTh JISl €r0 U3MEpEeHus?

0) c yuyeToM CTeMeHU U XapakTepa OOIIECTBEHHOH OMACHOCTH COBEPIIEHHOTO MPECTYIUICHUS,
KaKHe coIallbHbIe TPeOOBaHMUS CBA3AaHbI UX peanu3annei?

B) MpH BBIOOpE U OMpPEICICHUU BHJIa HaKa3aHHs KakK JOJDKHO OCYIIECTBISTHCS TMPAKTHUYECKOE
MIPUMEHEHHE U YUYeT JaHHOTO (hakTopa?

XapakxTep, polib U CTeNeHb OOIIEeCTBEHHON OMacHOCTH MpU Ha3HAUYCHUM HaKa3aHHs JOJDKHBI,
nuddepeHIIMPOBaHbl B 3aBUCUMOCTH OT KOHKPETHBIX NpuyuH. [IpuHUMas BO BHUMaHHE MHOT000-
pasue cTerneHu OOIEeCTBEHHOM OMAaCHOCTH MPECTYIUICHHUS MpPU OIpe/eIeHUH CTETIeHH HaKa3aHUs,
SIBIISIETCSL 00513aTEIBHBIM.

Rasul Rustamov
Shamxal Karimov
Theoretical problems of appointment punishment
Summary

According to the Criminal Code of the Republic of Azerbaijan, criminal sanctions must be chosen
by the court in accordance with the social content of the crime, that is, the degree and nature of its
public danger. Nonconformity of the sentence imposed by the court with the gravity of the crime
entails the annulment or amendment of this sentence.

For the interpretation of the requirement, it is necessary to answer the following questions:

a) what is meant by public danger of the crime, and what criteria and indicators should be used
to measure it?

b) taking into account the degree and nature of the public danger of the crime committed, what
social requirements are associated with their implementation?

¢) when choosing and determining the type of punishment, how should the practical application
and consideration of this factor be implemented?

The nature, role and degree of public danger in sentencing should be differentiated depending
on specific reasons. Taking into account the diversity of the degree of public danger of the crime in
determining the degree of punishment, is mandatory.
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DIiN-in A.Heydarov adina SKRHH Moktabin “Xiisusi fonlar” silsilosinin
miiallimi, polis mayoru, DiN-in Polis Akademiyasinin dissertanti

AZORBAYCAN RESPUBLIKASINDA INSAN
ALVERINO QARSI MUBARIZONIN VOZIYYOTI

Acar sozlor: insan alveri, insanlarin istismari,
insan alvergisi, insan alverinin qurbani, dovlat,
ganun, cinayat, masuliyyat.

KiroueBble cji0Ba:  TOPIOBIS  JIIOIBMH,
IKCIUTyaTalus JIIOJEH, TOProBel  JIIOJbMH,
JKEepPTBa TOPTOBJIH JIFOIBMH, TOCYIapCTBO, 3aKOH,
MPECTYIJICHUE, OTBETCTBEHHOCTb.

Key words: trafficking, exploitation of peop-
le, human trafficker, victim of human trafficking,
state, the law, crime, responsibility.

olumdur ki, transmilli miitogokkil

Mcinaystkarhgm tohliikali novlarin-

don olan insan alveri diinyada, eloco

da, hor bir 6lkads sabitliyin asaslarina, ganunun

aliliyino tohdid yaradan va insan hiiquglarini po-
zan omollordondir.

Eyni zamanda, bu sahodo foaliyyot gdstoron
kriminal qruplarin yiiksok toskilatlanma soviyyo-
si vo miqyasinin siirotlo genislonmosi baximin-
dan, XXI asrin koskin problemlasrindon olaraq
daim diinya birliyinin, niifuzlu beynslxalq toski-
latlarin vo dovlet organlarinin digqgst merkozin-
dadir.

Tosadiifi deyil ki, Birlogmis Millatlor Toskila-
tinin 2019-cu ilde yayimladigi qlobal hesabatda
diinyanin oksar dlkalorinds insan alveri cinayat-
lorinin sayinin artmasi, bu amollorin cazasizliq
miihitinin hokm stirdiiyii silahli miinaqise zona-
larinda daha genis yayilmasi, onun qurbanlar
arasinda qadinlarin vo azyash qizlarin xiisusi ¢o-
kisinin yiiksak, toxminan 70 faiz hoddinds olmasi
qeyd edilir.

Askarlanmis cinayatlorin iso 59 faizinin cin-
si istismar, 34 faizinin macburi amoak faktlarinin
tosgkil etmosi, ayri-ayri dovlotlordo insan alveri-
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nin gqanunsuz transplantasiya, cinayotkar foaliy-
yota calb etma vo dvladliga gotiirmo yolu ilo toro-
dilmosi kimi novlori xiisusi vurgulanir.

Insan alverino qgars1 qlobal saviyyodoa aparilan
miibarizonin naticolori gostorir ki, heg bir dovlot
bu boladan tam sigortalanmayib vo tokbasina to-
sirli oks tadbirlar gora bilmir. Bununla bels, insan
alverinin garsisinin alinmasi, qurbanlarin hiiquq
vo azadliglarinin qorunmasi istiqamotindo hoyata
kecirilon tadbirlor bir an belo songimomisdir.

Beynolxalq togkilatlarin hesabatlarina asason,
diinyada insan alveri ilo bagl har il orta hesabla
13 min is lizra cinayat toqibi aparilir vo bu omo-
li toradon 6000-dok soxs ilo olagodar mohkomo
aragdirilmasi hayata kegirilir.

Insan alverino qars1 miibarizonin kompleks v
sistemli aparildig1 6lkolordon olan Azorbaycan
Respublikasinda da sayca tigiincii Milli Foaliy-
yat Plani ils qarstya qoyulmus vozifalor aidiyyeti
dovlst organlari, votondag comiyyati institutlar:
vo beynolxalq torofdaslarla birgo ardicilligla vo
tam yerino yetirilmisgdir.

Bu sahado global ¢agirislara cavab veron ga-
nunvericilik bazasinin formalasdirilmasi iizra
foaliyyat ¢or¢ivosindo “Psixoloji yardim haqqin-
da” Azorbaycan Respublikasinin Qanununda,
insan alverinin qurbani olmus soxslorin ddonis-
siz psixoloji yardim almaq hiiququ, “Usaglarin
zorarli informasiyadan qorunmasi haqqinda” Qa-
nunda iso — yeniyetmalorin ictimai manoviyyata,
milli vo oxlaqi doyarlors zidd materiallardan mii-
dafiasi mexanizmlori tasbit olunmusdur [ 1 ].

Azorbaycanin limumaen insan alvering qarsi
hoyata kecirdiyi todbirlora nozor saldigda insan
alverino qars1 Olkonin qanunvericilik, siyasat,
institusional vo praktiki todbirlori baximindan

CINAYST HUQUQU VO KRIMINOLOGIYA
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cox ohamiyyatli iraliloyise nail oldugu goriiniir
va tohsil prosesi ¢orgivasinds 6lkonin hal-hazirda
beynolxalq soviyyoado gobul edilmis standartlara
xeyli uygun oldugu deyils bilar.

Belos ki, qanunvericilik saviyyasindo, 6lkomi-
zin insan alverina qars1 cinayot qanununda hoya-
ta kecirdiyi todbirlor 2005-ci ildon bori xeyli ge-
niglondirilmis vo beynolxalq hiiquqi 6hdsliklora
daha da uygunlagsmaga nail olmagq {igiin Cinayat
Mocollosinin 144-cii maddosine 2013-cii ilds qo-
bul olunmus diizalislorlo ndvbati doyisiklik edil-
migdir. [ 2, soh.6 |

Insan alverino qars1 miibarizodon danigarkon
“Insan alverino garsi miibarizo hagqqinda” Azor-
baycan Respublikasinin 28 iyun 2005-ci il tarixli
958-11Q nomrali Qanunun qeyd edilmasi zaruri-
dir. Homin qanunda insan alverine asagidaki kimi
anlayis verilmisdir.

Insan alveri - zor totbiq etmok hadosi ilo vo
ya zor totbiq etmoklo, hads-qorxu vo ya digor
mocburetmo vasitolori ilo, ogurlama, doloduz-
luq, aldatma yolu ils, tesir imkanlarindan vo ya
zaiflik voziyyatindan sui-istifads etmokls, yaxud
digor soxso nozarot edon soxsin raziliginin alin-
masi ligiin maddi va sair nematlor, imtiyazlar vo
ya glizastlor vermaklo vo ya almaqla insanlarin
istismar maqsadilo calb edilmasi, aldo edilmosi,
saxlanilmasi, gizlodilmosi, dasinmasi, verilmasi
va ya qabul edilmosi demakdir [ 3 ].

Homginin qeyd etmok lazimdir ki, “Insan al-
verino qarsi miibarizo haqqinda” Azasrbaycan
Respublikast Qanunun 6.2-ci vo Azarbaycan
Respublikas1 Prezidentinin 2014-cii il 24 iyul
tarixli 667 nomroli Seroncamu ils tosdiq edilmis
“Azarbaycan Respublikasinda insan alverine qar-
s1 miibarizoya dair 2014-2018-ci illor iiclin Mil-
li Foaliyyot Plani”nin 2.2-ci maddssinde Milli
Faaliyyot Plani insan alverina qarsit miibarizado
asas vazifalari, onlarin icra edilmasinda mixtalif
qurumlarin (icra hakimiyyati orqanlari, qeyri-ho-
kumaot togkilatlari, beynalxalq terofdaslar vo digor
orqanlar) istirakini vo bu qurumlarin faaliyyati-
nin Milli Koordinator torafinden slagelondiril-
masini, insan alverino qars1 miibarizo sahasindo
digor todbirlori nozords tutur. [ 4 ]

Milli Faaliyyat Planinda gostorilon vazifalorin
somarali icrasi, insan alveri qurbanlarmin toh-
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liikasizliyinin tomin edilmasi, onlara pesokar yar-
dim gostorilmosi, insan alverino garsit miibarizo
sahasinds malumatlarin vahid merkazds comlon-
masi vo qorunmasi, insan alverino qars1 miiba-
rizonin xiisusi tolim ke¢mis pesokar polis omok-
daslar1 vo lazimi avadanligla tochiz edilmis polis
qurumu torofindan hayata kegirilmasi magsadila
xiisusi polis qurumu (Insan Alverina qars: Miiba-
rizo Bas Idarasi) yaradilmisdir. Adigokilon qurum
insan alveri qurbanlarinin miioyyon edilmosi vo
miidafis edilmosi ilo yanasi, homginin insan alve-
ri ilo bagli cinayaetlor iizra solahiyyatlori daxilin-
do amoliyyat-axtaris foaliyyatini vo cinayat taqi-
bini hoyata kegirir vo birbasa Milli Koordinatora
tabedir.

Insan alverinin qarsismin alinmasi sahosindo
foaliyyat gdstoran geyri-hokumat togkilatlar: iso
insan alverinin potensial qurbanlarinin maarif-
londirilmasi isloring, insan alveri qurbanlari ligiin
xiisusi miiassisalorin faaliyyatinin taskil edilmo-
sing, insan alveri qurbanlarina hiiquqi yardimin
gostarilmasina va onlarin sosial reabilitasiyasina
calb edilirlor.

Respublikamizda insan alverinin profilak-
tikas1 miixtolif dovlet programlar: ¢argivasindo
xiisusi todbirlor sistemi osasinda toskil edilir.

Insan alverinin profilaktikas1 {izro todbirlor
sistemino asagidakilar daxildir:

- insan alverinin qarsisinin alinmasi, xiisusilo
da gender aspektlori iizra tadqiqatlarin aparilma-
St;

- insan alverino sorait yaradan sosial problem-
lorin halline yonaldilmis proqramlarin hazirlan-
masi vo hoyata kecirilmasi;

- qadin vo usaqglarin hiiquqi vo sosial miidafis-
sinin gliclondirilmasi;

- insan alverinin potensial qurbanlarin icti-
mai-faydali amoya calb edilmasi, onlarin mosgul-
lugunun tomin edilmosi;

- insan alverindon zoror ¢okmis soxslorin iso
gdtiiriilmasi ticlin sahibkarlarin havaslondirilme-
si;

- insan alverinin potensial qurbanlari arasin-
da maariflondirmo vo tobligat isinin toskil edil-
masi, onlarin insan alveri qurbanlarin1 gézloyan
tohliiko, dovlat torafindon tomin edilon miidafio
tadbirlori, insan alverino qarst dovlet torafinden
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hayata kegirilon inzibati, cinayat-hiiquqi va digor
todbirlor barodo malumatlandirilmasi;

- usaqlarin baximsizligma va kimsasizliyine
sorait yaradan sobob vo hallarin askar edilmo-
sind va aradan qaldirilmasina yonaldilmis sosial,
hiiquqi, pedaqoji vo digar todbirlor sisteminin ya-
radilmas1 vo ondan somorali istifado edilmasi;

- tohsilden yayinan usaqlarin agkar edilmasi,
onlarin torbiys edilmosi vo tohsil almalar {igiin
tadbirlorin goriilmasi;

- tohsil miiossisalori, usaq evlori, internat mok-
tablori va yetkinlik yasina ¢catmayanlarin baxim-
sizliginin vo hiiquq pozuntularinin profilaktika-
sin1 hoyata kegiron digar orqan vo miiossisalords
xiisusi proqramlarin hazirlanmasi vo hoyata ke-
cirilmosi;

- insan alverina qarst miibarizoni hayata ke-
¢iron orqganlarin omokdaslar: {i¢lin xiisusi todris
kurslarmin togkil edilmosi.

Insan alverindo istirak edon soxslor Azorbay-
can Respublikasinin qanunvericiliyi ilo nozordos
tutulmus qaydada cinayst mosuliyyatina calb
edilirlor. Insan alveri ilo olaqosi oldugu ehtimal
edilon acnabi va vatondasligi olmayan soxslor iso
Azorbaycan Respublikasinin orazisina buraxil-
mir, onlara verilon giris vizalart logv edilir [ 3 ].

Belo ki, Azarbaycan Respublikasinin Cinayot
Macallasinin 144-1.1-ci maddasing asason insan
alveri, yoni zor totbiq etmok hodasi ilo vo ya zor
tatbiq etmokls, hada-qorxu va ya diger macburet-
mao vasitalori ilo, ogurlama, doloduzluq, aldatma
yolu ils, tasir imkanlarindan v ya zoiflik voziy-
yatindon sui-istifado etmoklo, yaxud digor soxso
nozarat edon soxsin raziliginin alinmasi {igiin
maddi vo sair nematlor, imtiyazlar va ya giizostlor
vermaklo vo ya almagqla, soxsin istismar edilmasi
moqsadi ilo calb edilmasi, oldo edilmaosi, saxla-
nilmasi, gizlodilmasi, daginmasi, verilmosi vo ya
gobul edilmasi ilo bagli cinayat torotmis soxslor
bes ildon on ilodok miiddsts azadligdan mohrum
etmo ilo cozalandirilir [ 5, soh 6 ].

Beynolxalq ©Omok Togskilatinin hesablamalari-
na osason, hal-hazirda diinyada miiasir kolaliyin
qurbant olan 40,3 milyon insan vardir. Onlar-
dan 16 milyonu ev qullugu, tikinti sektoru, koand
tosorriifatt sahalorindo mocburi omoyo, 4,8 mil-
yonu cinsi istismara moruz qalanlardir. Hor dor-
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diincii qurban iss azyasl oglan vo qizlardir.

Qlobal problemlemlordon birino ¢evrilmosi
nozord alinaraq, oksor dlkolordo insan alverinin
aradan qaldirilmasi istiqgamatinds saylorin artiril-
masina, miivafiq hiiquqazidd amallora gore coza
tadbirlorinin sartlogdirilmoesinae, qurbanlarin qay-
g1 ilo ohato olunmasina yonalmis kompleks ad-
dimlar atilir.

2018-ci il arzindo Azarbaycan Respublikasin-
da bu sahoado hoyata kegirilmis omoliyyat-axtaris
todbirlori ilo 144 insan alveri, 4 macburi omoak,
habels insan alveri mogsadilo sanadlarlo gqanun-
suz harokatlorlo olagadar 35 cinayet qeydo alin-
mis, 28 nofordon ibarat 13 cinayotkar qrup zorar-
sizlogdirilmisdir.

Oton 5 ildo geydo alinmis 755 insan alveri vo
maocburi omok cinayati tizro 169 soxs cinayat mo-
suliyyatina calb olunmusdur.

Hoyata kegirilmis omoliyyat-axtaris todbir-
lori ilo beynolxalq cinayotkar sobokeonin olke-
mizdo foaliyyot gdstormosinin qarsisi alinmis,
2 miitogokkil dasts, 58 cinayatkar qrup zerasiz-
losdirilmisdir. Miioyyon edilmis 356 qurbandan
312-si tohliikesiz sigmacaqlara yerlosdirilmis vo
har birino birdofolik miiavinoat, 280 qurbana iso
Koémok Fondundan yardimlar verilmisdir.

Daha 124 nofor iglo tomin edilmis, 188 nofor
peso kurslarina colb olunmusg vo onlarin bir goxu
Omok vo Ohalinin Sosial Miidafissi Nazirliyi
yaninda Yardim Morkozlorindo geydiyyata gotii-
rilmisdiir. Sohiyys Nazirliyi torafindon iso 706
insan alveri qurbanina va potensial qurbana tibbi
yardim gostorilmisdir [ 1 ].

Insan alverinin vo mocburi amayin garsisinin
alinmasi sahasinds faaliyyatin effektivliyi niifuz-
lu beynolxalq toskilatlarin aidiyyoti sanadlorindo
da xiisusi vurgulanir.

Belo ki, “Insan alverino qarsi miibarizo
haqqinda” Avropa Konvensiyasinin Toraflor
Komitasinin, Avropa Surasinin miivafiq sahado
Ekspertlor Qrupu — GRETA-nin, ATOT-in xiisusi
niimayandasinin hesabatlarinda Milli Foaliyyat
Planinin icras1 lizro goriilmiis iglor toqdirelayiq
hesab olunmus, oldo edilmis toraqqi xiisusi vur-
gulanmigdir.

Bu nov cinayatlorlo miibarizonin aidiyyati
dovlst organlar1 vo votondas comiyyati institut-
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lar1 ilo birgs sistemli sokildo davam etdirilmasi
magsadilo 2019-2023-cii illori shato edon yeni
Milli Fealiyyst Planiin layihasi hazirlanib ho-
kumata toqdim edilmisdir.

Bundan slava insan alverine qarst miibarizodo
diinya standartlarina uygun institusional islahat-
lar aparilmis, zoruri toskilati vo praktiki todbir-
lor hoyata keg¢irilmis, qurbanlarin qayg ilo shato
olunmasina yonalmis kompleks addimlar atilmig-
dir.

Qeyd olunanlardan bels naticoys golmok olar
ki, 6lkomizds insan alverino qars1 sahasinds ai-
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diyyati dovlot organlarinin garsisinda - insan
alveri tohliikkosi barodo maariflondirmo isinin
davamli suratds aparilmasi, hiiquqi mexanizm-
lorin tokmillagdirilmasi, kadrlarin pesokarliginin
artirtlmasi, dovlet orqanlarinin vo vatondas co-
miyyati institutlarinin oslagali faaliyyetinin giic-
londirilmasi, amaliyyat potensialinin, beynoalxalq
miinasibatlorin yeni keyfiyyot soviyyasina yiik-
soldilmasi va diger miihiim vazifaler durur.
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BO3MOKHOCTHU BOPHBbI C TOPTOBJIE JIFOJJbMU B ASEPBAVIXKAHCKOM
PECIIYBJIMKE

PE3IOME
B 3710if cTaree paccMaTpuBaeTcs COCTOSTHUE OOPHOBI C TOProBiei JIoAbMU B A3epOaiiKaHCKOM
Pecny6n1/11<e, a TaKXKC BBIABJIICHUEC 3TUX HpCCTyrIJ'IeHI/H\/JI, BBISAABJICHUC JIUI], BAHOBHBIX B TOPT'OBJIC JIFOAb-
MU, U HAJIOKCHUEC HaKa3aHWs Ha JIUI[, COBCPIIMBIINX TOPIOBJIIO JIIOAbMH.

Aqshin Alizade

POSSIBILITIES OF FIGHT AGAINST HUMAN TRADE IN THE REPUBLIC OF
AZERBAIJAN
SUMMARY
This article examines the status of the fight against human trafficking in the Republic of Azerbaijan,
as well as the identification of those crimes, exposing the perpetrators of trafficking in persons, and
imposing punishment on the perpetrators of human trafficking.
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errorculuq - latin séziindon olub, “ter-

I ror-qorxu”, “dohsot” monasimi ifado

edir. Terrorguluq sosial-siyasi hadiso

vo ictimai tohliikoli amal kimi ¢ox asrlik bir ta-

rixo malikdir. Onun ad1 vo hiiquqi anlayis1 zaman

kecdikco doyismis vo genislonmisdir. Lakin onun

monast 189 qorxu, dohsot sagmasi, ohali arasinda

vahimo yaradan horokatlorin edilmosi, ohalini

gorxutmag, siyasi diismonlora va roqibloro miiga-

vimoat gostormok, onlar1 6ziiniin faaliyyatinog calb

etmok kimi harokatlor praktik doyismaz qalmis-
dir (9, s.277).

Lakin XIX osrin sonlarina godor terrorizm
beynolxalq miinasibotlordo indiki godor ciddi
sokildo miizakira olunmurdu vo hayata kegirilon
terror adi kriminal hadiss kimi qiymstlondirilir-
di. Ancaq son dovrlords terrorizm problemi bey-
noalxalq miinasibatlords on ¢ox miizakirs olunan
mosaloyo ¢evrilmisdir.

Bu tohliikonin qarsisini almaq zorurati biitiin
diinya Olkolorini, terrorizmi dostokloyon Olkolor
istisna olamaqla, bir araya gotirmisdir. Miixtolif
dovlatlor torofinden terror¢uluga qarst miiba-
rizo aparmagq li¢iin miixtolif konvensiyalar qabul
olunmugdur. Masalon, 1977-ci il yanvarin 27-do
Avropa Surasinin iizvii olan dovlstlor torafindon
“Terrorguluqla miibarizo iizra” Avropa Konven-
siyast imzalanmisdir vo hazirda qiivvadodir. Bu
Konvensiyan1 imzalayan dovlstlor terror¢uluqda
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togsirli hesab edilon cinayatkarlar1 xarici dovlota
tohvil vermo barasinds raziliga golmis vo bir sira
ohdoliklor gotiirmiislor. Bundan slave, BMT-nin
Bag Maclisi gilinahsiz insanlarin hoyatini tohliike
altina alan vo ya onlarin holak olmasina gotirib
cixaran, beynslxalq miinasibatlor {igiin zororli
naticalor doguran vo dovlatlorin tohliikosizliyini
qorxu altina salan, birbasa vo ya dolay1 surotdo
dovlatlorin istirak etdiklori aktlar da daxil olmag-
la, biitiin tozahiir formalarinda terror¢uluq aktla-
rinda dorindan narahat olaraq, habels beynolxalq
terrorguluq aktlarinin garsisinin alinmasinin bey-
nalxalq siilhiin vo tohliikasizliyin qorunub saxlan-
masina xidmaot etdiyino omin olaraq, beynalxalq
terrorguluq probleminin miixtalif cohatloring aid
olan moévcud beynolxalq miigavilolora-1963-cii
il 14 sentyabrda imzalanmis “Hava gomilorinin
goyortosindo toradilon cinayatlor vo bir sira di-
gor aktlar haqqinda” Konvensiyaya, “Hava go-
milorinin ganunsuz alo kegirilmasi ilo miibarizo
haqqinda” 16 dekabr 1970-ci il tarixli Haaqa
Konvensiyasina, “Adamlarin girov gotiiriilmo-
si ilo miibarizo haqqinda” 17 dekabr 1979-cu il
tarixli Nyu-York Beynolxalq Konvensiyasina
qosulmus, “Daniz gomigiliyinin tohliikesizliyina
qarst yonoaldilmis qanunsuz aktlara miibarizo
haqqinda” 10 mart 1988-ci il Roma Konvensiya-
sma vo s. osaslanaraq 1994-cii il dekabrin 9-da
“Beynolxalq terrorgulugun logv edilmosi tlizro
todbirlor hagqinda” Boyannamao gobul edilmisdir.
Adi ¢okilon Boayannamodos deyilir ki, terror¢uluq
aktlari, metodlar1 vo praktikast BMT-nin magsad
va prinsiplerina kobud suratds etinasizliq ifade
edir. Bu iso beynolxalq siilh va tohliikosizlik ii¢iin
qorxu toradir, dovlatlor arasinda dostluq alagoloe-
rini tohliiko altina alir, beynolxalq omokdasliga
mane olur vo insan hiiquqlarinin, comiyyatin osas
azadlhiglarinin vo demokratik osaslarinin sarsil-
masina sabab olur (4, s. 177-178).

CINAYST HUQUQU VO KRIMINOLOGIYA
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Terror¢uluq ictimai tohliikesizlik vo ictimai
gayda oleyhino olan on tohliikali cinayatlordon
biridir. Terror¢ulugun yiiksok sosial tohliikaliliyi
asagidakilarda ifads olunur:

-terrorguluq tez-tez kiitlovi insanlarin mohvi
ilo bagl olur, bir ¢ox insanlara sagalmas1 miim-
kiin olan badon xasaratlori, psixi monovi yara ye-
tirir, maddi vo monovi doyorlorin mohv edilmo-
sino sabob olur. Terror¢uluq bazon miinaqiso ilo
heg bir slagasi olmayan insanlarin mahv edilmo-
silo bagli olur.

-terrorculuq ¢ox halda miitogokkil cinayotkar
dastalarle, habels narkotik vasitolorin qanunsuz
vo miixtolif silahlarin qanunsuz todaviilii ilo bagh
olur.

-terror yoluna diigon soxslor 6z moqsadlorine
catmaq ti¢iin niive silahindan va digar kiitlovi qir-
gin silahlarindan da istifade edo bilorlar.

-terror¢uluq - ciddi horbi miinaqisolor ya-
ratmaq, miharibo torotmok, milli vo dini mii-
naqisolor yaratmaq imkanina malikdir.

-molum 6lkonin ictimai-siyasi vo iqtisadi so-
raitin pislogsmasine sobab olur yaxud diinyanin
miixtolif regionlarinda shalinin hayat soviyyasini
asag1 salir.

Hazirda terror aktlarimin hoyata kegirilmo-
sindo daha amansiz tsullardan istifade edirlor.
Miiasir terrorgular elmin-texnikanin nailiyyatlo-
rindo, miiasir horbi silahlardan istifads edir. Miia-
sir terrorgularin oksariyyati xiisusi diigargolorda,
miikommaoal tolimatgilar torofindon hazirlanirlar
(9, s. 279).

Tarixo nozor saldigda onun Rusiyada vo MDB
olkolorinds ¢ox tez yayilmasit mafioz qruplarin
stirotlo meydana golmoesi, onlarin leqal, yarim-
leqal vo geyri-leqal biznes sahalorino daxil olma-
lar1 ila, habeloa niifuz dairslorinin boliisdiiriilmasi
osasinda miibahiso vo haqg-hesab ¢okmolorilo
baghdir. Dvvoallor SSRi-do terrorculugun beld
imumiloasdirilmis anlayis1 yox idi. Miittofiq res-
publikalarin cinayst macallolorinde “Ddvlati
cinayotlor” faslindo “Terror akt1” vo “Toxribat”
adlandirilan torkiblor var idi. Bu torkiblords ad-
lar1 ¢okilon cinayatlorin yalniz antisovet qosdi
ilo, yoni sovet dovlotini sarsitmaq vo zoiflotmok
moqsadilo edilmoasino gdéroa masuliyyat nozordo
tutulurdu. Miiasir cinayetkarliqla miibariza tacrii-
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basi gostarir ki, soziin genis monasinda terrorgu-
luq birbasa anti-dévlot gosdi deyil, digar mogsad-
lorlo do toradilo bilor (11, 8.371-372; 7 5.413).

Yuxarida da qgeyd edildiyi kimi, o dovr {igiin
terror akti ad1 ilo cinayat macallslorine daxil olan
bu amal devrilmis istismar¢i siniflorin sovet dov-
latlorinin todbirlorine garst on koskin miigavimot
formalarindan biri kimi qiymatlondirilirdi. Sovet
cinayot qanunvericiliyi iizro terror aktr hor za-
man agir cinayatlordon biri hesab edilmisdi. Bu
cinayatlorin tohliikaliliyi, onun bilavasito sovet
hakimiyyati aleyhina vo ya sovet dovlstinin an
mithiim nailiyyatlori aleyhine gqosd eds bilmasi
ilo izah olunurdu. RSFSR-in 1922-ci il Cinayot
Macallasinin 64-cii maddasinda gosterilirdi ki,
oksingilabi mogsodlo Sovet hakimiyyati nii-
mayandalari va ya inqilabi fohlo-kondli togkilat-
larinin xadimlari aleyhina yonaldilmis terror akt-
lariin icrasinda istirak etmok, bu aktin ayri-ayri
istirak¢ist oksingilabi togkilata monsub olmasa
da, omlaki miisadiro olunmagqla on yiiksok coza-
ya, ylingiillogdirici hallarda iso amlaki miisadira
olunaraq ciddi suratds tacrid edilmokls bes ildon
az olmayan miiddoto azadligdan mohrum edil-
moyas sabab olurdu.

Dovlati cinayatlor hagqinda ©sasnams ilo bu
normada xeyli doyisiklik edildi. ©sasnamonin
8-ci maddesindo terror akti “sovet hakimiyyati
nlimayondalari vo inqilabg1 fohlo vo kondli togki-
latlar1 xadimlorino qars1 terror aktlari toratmak vo
oksinqilabi toskilatlara monsub olmayan soxslor
torafindon olsa da, bu kimi aktlarin icrasinda isti-
rak etmok” kimi miioyyon edilmisdi.

Sovet dovlotinin ayri-ayri inkisaf dovrlori-
nin xiisusiyyetlorindon asili olaraq, bu norma
mohkomso tocriibasindo daha genis izah olunub,
qanunun 6zlinds bilavasito gostorilmoyon miioy-
yon qrup adamlarin hoyati oleyhino yonoldilmis
omollors do totbiq olunurdu. Masoalon, fohlo vo
kondli miixbirlorinin foaliyyati ilo alagedar ola-
raq Oldiirtilmoasi ilk dovrlordo adston terror akti
kimi qiymatlondirilirdi.

1929-cu ildo RSFSR Xalq ©Odliyyo Komi-
sarligmin tolimati ilo ictimaiyyot¢i miiallimlor
oleyhino, onlarin bu faaliyyati ilo olagodar olaraq
edilon gosdlor, ogor bunlar qolgomaqlar vo sair
sinfi dlismanlor torafindon edilmisdirso, terror
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akt1 hesab olunurdu.

Taxil todartikii isino komok edon komissiya
iizvloring oksingilabi mogsadls edilon gosdlor do
RSFSR Ali Mohkomasi Plenumunun 1930-cu il
8 mart tarixli gostorisine asason terror akti kimi
qiymatlondirilirdi. RSFSR Ali Mohkomasi Ple-
numunun 1931-ci ildo 6 avqust tarixli gorar ilo
mohkomalora gostoris verilmisdi ki, istehsalatda
foal isi ilo olagodar olaraq zorbogilorin 6ldiirtil-
masing do terror akti kimi baxilmalidi.

RSFSR XOK-nin 1934-cii il 59Ne-1i tolimatina
goro yiingiil siivari istirak¢ilarinin vo pionerlorin,
onlarin ictimai faaliyyati ilo slagadar olaraq, sin-
fi diismon {insiirlari torafindon hor hansi formada
togib olunmasina mohkoma tocriibasindo terror
akt1 kimi baxilird.

Mohkoma tocriibasindo sovet hakimiyyati
niimayandalarinin vo ya inqilabi fohlo vo kond-
li toskilatlar1 xadimlarinin ailo tizvlori vo onlarin
yaxin adamlarma qarst edilon gosdlor do terror
akt1 kimi baxilird.

Proletar inqilabinin milli nailiyyatlorino qar-
s1 edilon qosdlor dovlsti cinayetlor haqqinda
Osasnamonin 1-ci maddasing asasan oksingilabi
cinayatlor hesab olundugundan, qadinlarin keg-
misin zorarli adatlorina tabe olmamalar iistiinda
oldiirtilmasi hallar1 da terror akt1 hesab olunurdu.
Masolon, sorq qadinlarinin ¢adrani atmalari, dini
kabini pozmalari, ictimai isdo istirak etmalori Uis-
tiindo Oldiiriilmasing terror akti kimi gobul edi-
lirdi. Bu hagda SSRI MiK-nin Royasot heyyati
1930-cu il 16 fevralda xiisusi qorar gqobul etmisdi.

Sovet hakimiyyati niimayandasine va ya icti-
mai is¢iyo aid olan omlaki sinfi intigam akt1 for-
masinda yandirmaq yolu ilo xarab etmoak va ya
mohv etmak do terror akti hesab olunurdu. Buna
xiisusila kollektivlogsmo dévriinds daha ¢ox tosa-
diif edilirdi.

Qeyd edilonlordon aydin olur ki, terror aktina
gora mosuliyyat nozords tutan norma mohkomao
tocriibasinda ¢ox genis izah edilorak, bu normada
bilavasito nozordo tutulmayan omollords do tot-
biq olunurdu. Dovlsti cinayatlor haqqinda Osas-
namonin 8-ci maddosindo terror aktinin iisullari
konkret olaraq gostorilmomisdi. Bu normanin
mohkomo tocriibasindo genis izah olunmasinin
bir sababi da bu idi.
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Dovlati cinaystlor haqqinda cinayat mosuliy-
yoti haqqinda 1958-ci il 25 dekabr tarixli Qa-
nunun 3-cii maddasi, Azorbaycan SSR Cinayot
Mocollosinin 59-cu maddosino goro terror akti
dovlat xadimini vo ya ictimai xadimi, yaxud ho-
kumat nlimayondasini, onun dovlat v ya ictimai
foaliyyoti ilo olagodar olaraq, sovet hakimiyyati-
ni sarsitmaq va ya zoiflotmok mogsadi ilo oldiir-
mok vo ya dovlot xadiming va ya ictimai xadimo,
yaxud hokumat niimaysndasine onun dovlst vo
ya ictimai foaliyyati ilo slagadar olaraq hakimiy-
yati sarsitmaq vo ya zoaiflotmok moqgsadi ilo 6ldiir-
mak vo ya dovlet xadimina va ya ictimai xadima,
yaxud hokumot niimayondossine onun dovlot
Vo ya ictimai foaliyyati ilo olagodar olaraq eyni
mogsadlorlo agir cismani xosarat yetirmok kimi
miiayyan edirdi.

Terror aktinin belo mozmunu onu bir sira
oxsar cinayot torkiblorindon, xiisusilo gosdlo
adam 0ldiirmo vo gosdlo agir xasarst vurmaqdan
forqlondirirdi. Dovlot xadimi vo ya ictimai xadi-
min hoyati, yaxud sohhotino garsi olan qosd qul-
luq miinasibatlori asasinda edilsa do, hakimiyyati
sarsitmaq vo ya zoiflotmok mogsadi olmadiqda,
belo horokotlor terror akti hesab edilmirdi.

Toradilmis amaldos terror aktinin olmasi bars-
do goti natico ¢ixarmaq t¢lin homin cinayatin
sovet hakimiyyot torofindon hayata keg¢irilon si-
yasoto qarst diismon qiivvalorin miibarizosi ilo
bagli olmas1 motivinin miioyyon edilmasi zoru-
ridir. Zororgokmis soxslorin ictimai-siyasi foa-
liyyoti ilo bagli olmayan motivlera gore adam
oldiirmonin mohkomalor torofindon terror akti
kimi qiymatlondirilmasi diizgiin hesab edilmirdi.
Terror akt1 adi adam 6ldiirme vo ya badons agir
xosarat yetirmok cinayati deyil. Terror akti xiisusi
tohliikali dovlati va siyasi cinayat sayilirdi.

1960-c1 il Cinayat Macollosindo terror akti
dovlati cinayatlors aid edilirdi. Homin maddonin
mazmununa gora terror akti dedikdo, dovlat xadi-
mini vo ya ictimai xadimi, yaxud hakimiyyat nii-
mayondasini onun dovlst vo ya ictimai faaliyyoti
ilo olagodar olaraq sovet hakimiyyatini sarsitma
va ya zaiflatmo moagsadils siyasi niyyatlorls 6ldii-
riilmosi basa diistiliirdii.

Lakin, 1994-cii il 21 oktyabr tarixli, 913Ne-li
Qanunla maddonin mozmunu doyisdirirlorak asa-
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g1daki redaksiyada verilmisdi: dovlst xadimini vo
ya ictimai xadimi, yaxud hakimiyyot niimayon-
dosini siyasi niyyatlorlo 6ldiirma. 1996-c1 il 29
mayda iso maddonin dispozisyasina “xarici dov-
latin niimayandasi” sozlori alavo edilorok asagi-
daki redaksiyada verilmisdi: dovlet xadimini va
ya ictimai xadimi, yaxud hakimiyyot niimayon-
dasini, habels xarici dovlatin niimayandasini si-
yasi niyyatlorlo 6ldiirmo.

Azorbaycan Respublikasinin terrorizmo qarsi
miibarizesinin daxili hiiquqi bazasin1 “Terror-
culuga qarst miibarizo haqqinda” Azorbaycan
Respublikasinin qanunu togkil edir. Qanunun
preambula hissosindo geyd olunur ki, bu ganun
Azorbaycan Respublikasinda terror¢uluga qarsi
miibarizonin huquqi vo toskilati asaslarinit miioy-
yon edir, terrorculuq aleyhina miibarizonin hoyata
kegiron dovlat orqanlarinin foaliyyatini alagolon-
dirir, habelo homin orqganilarin vo vatondaslarin
hiiquq ve vazifalorini tasbit edir vo terrorguluga
asagidaki kimi anlayis verir: Terrorgulug-ictimai
tohliikasizliyi pozmagq, ohali arasinda vahimo ya-
ratmagq, yaxud dovlet hakimiyyet orqanlar1 vo ya
beynalxalq toskilatlar torafindon gorar qobul edil-
masing tasir gostormok mogsadile insanlarin he-
lak olmasi, onlarin saglamligina zaror vurulmasi,
ohomiyyatli omlak ziyani vurulmasi vo ya basqa
ictimai tohliikali naticolorin bas vermosi tohliika-
si yaradan partlayis, yangin vo ya digor harokatlor
torotmo, habelo homin moagsadlo bu ciir horokot-
lorin toradilocayi ilo hadslomadir (5).

Rusiya Federasiyasinin “Terrorizmlo miibarizo
haqqinda” Federal Qanununda iso terrorizmin an-
layis1 daha genisdir. Bu ganunun 3-cii maddosino
osason terrorizm dedikds, fiziki va hiiquqi soxs-
lara qars1 zorakiliq tatbiq atma va zorakiliq tatbiq
etmo tohliikasi, miilkiyyat vo digar maddi obyekt-
lorin mohv edilmasi (zorar yetirilmasi) vo mohv
edilmosi tohliikosi (zoror yetirilmosi tohliikasi),
insanin 6liim tohliikasi, boylik migdarda maddi
ziyanin vurulmasi va ya digor ictimai tohliikkonin
ortaya ¢ixmast, ictimai tohliikasizliyin pozulmast,
ohalinin vahimoyo salinmasi vo ya qorxudulmasi
va ya terrorgular ii¢lin olverigli qorarlarin ¢ixaril-
masi vo onlarin geyri-qanuni maraqlarinin tomin
olunmasi mogsadilo hakimiyyat orqanlarina toz-
yiq, bu vo ya digor siyasi vo ya dovlot foaliy-
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yati ilo moggul olan rosmi vo ya ictimai xadimin
foaliyyotinin dayandirilmasi vo ya bu foaliyyoto
gora qisas almaq l¢iin edilon sui-qosd cohdlori,
miiharibaya tohrik vo ya beynoalxalq miinasibotlo-
rin garginlogsmasi moagsadils beynalxalq toxunul-
mazliq hiiququ olan xarici 6lke tomsilgisina vo
ya beynolxalq toskilatin omokdaslarina homginin
beynalxalq toxunulmazliq hiiququ olan soxslorin
islotdiyi tikililoro vo istifado etdiklori nogliyyat
vasitolorino edilon hiicum basa diistiliir.

Azorbaycan Rspublikasinin 1999-cu il Ci-
nayat Macollosinin Ictimai tohliikasizlik vo ic-
timai qayda oleyhina olan cinaystlor bolmasino
mozmununa gora terror aktindan forqlonon Ter-
ror¢uluq adli 214-cii madds daxil edildi. Bu mo-
callonin “Ictimai tohliikasizlik aleyhino olan ci-
nayatlor” faslinin moévqgeyina gors terrorgulug,
adamlar1 girov gotlirma, terror akti barads bilo-
bilo yalan molumat vermo, miixtolif ndv cinayot-
kar birliklor yaratma, kiitlovi ixtisas, xuliqanliq
va s. kimi cozlandirilmali olan amallar sosial toh-
liko monbalaring aid olunmalidir. ©lbatts, prin-
sip etibar1 ilo soxsin istonilon ictimai tohliikoli
davranig1 antisosial xarakter dasiyir. Lakin, bu
halda s6hbat yalniz soxslarin geyri-miioyyan da-
irosing zorar vura bilon vo 6z-6zliiylindo yliksok
tohliilko monbayi olan predmetlordan istifados et-
manin ehtiyatliliq qaydalarini pozma ils bagli ol-
mayan cinayatkar davranis barasinds gedir (11,
$.369; 7 s.411).

Azorbaycan Rspublikasinin 1999-cu il Ci-
nayot Macallasinin 214-cti maddasinin dispozis-
yasina goro terrorguluq dedikdo, adamlarin holak
olmasi, oshomiyyatli amlak ziyaninin vurulmasi,
habelo basqa agir naticolorin bas vermasi toh-
liikosi torodon partlayislarin, yanginlarin vo ya
digor horokotlorin edilmosi, bu harokatlor ictimai
tohliikosizliyi pozmag, ohalini qorxutmaq, yaxud
tolobino asason hakimiyyot orqanlarinin gorar qo-
bul etmoasing tosir gdstormok mogsadilo, habelo
homin magsadls bu harakatlorin edilmasi hodasi
ilo toradilmasi basa diisiiliirdii (3, m.214).

Cinayot Macollosinin 214-cii maddosino 17
may 2002-ci il tarixdo doyisiklik edilorok asagi-
daki redaksiyada verilmisdi: Terrorguluq ictimai
tohliikosizliyi pozmaq, ohali arasinda vahimo
yaratmagq, yaxud dovlet hakimiyyst orqanlar1 vo
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ya beynolxalq toskilatlar torafindon qorar qobul
edilmasinog tosir gostormok mogsadilo insanlarin
halak olmasi, onlarin saglamligina zoror vurul-
mast, shomiyyatli omlak ziyaninin vurulmasi vo
ya basqa ictimai tohliikali noticalorin bag vermasi
tohliikasi yaradan partlayis, yangin vo ya digor
horokotlor térotmo, habelo homin mogsadlo bu
ciir harakatlorin toradilacayi ilo hadslomadir (2,
m.214).

Son illords terrorgulugun xtisusilo agir forma-
lar1 genis yayilmigdir. Terrorgulugun son dovrler-
do xiisusilo agir formalarinin meydana galmasi
ona qarsl coza siyasaotinin sartlogmosini labiid
edir. Bu vo digor soboblora goroa terrorgulugun
qarsisini almagq ti¢lin xtisusi todbirlorin hazirlan-
mast vo giinahkarlarin cozalandirilmasi miitlog-
dir. Bu amali toradonlors garsi totbiq edilon coza
cinayat qanunvericiliyi ilo tonzimlonir.

Yuxarda qeyd edilon sobablordon dolay1 Azor-
baycan Respublikasinin 14 aprel 2014-cii il, 919-
IVQD tarixli Qanunu ilo Cinayst Macalllosino
terrorgulugun yeni formalari-beynolxalq todbirin
keg¢irildiyi vaxt vo ya kiitlovi tadbirin kegirildiyi
yerdo toradilmosi (214.2.5.) vo 28 oktyabr 2016-
ct il tarixli 365-VQD ndémrali ganunla dini diis-
mongilik, dini radikalizm vo dini fanatizm zomi-
nin téradilmosi (214.2.6) slavo edilmisdir. Eyni
zamanda bu cinayat omoalino goro sanksiya sort-
losdirilmis, 214.1-ci maddoya gors totbiq edilon
azadligdan mohrumetms cozasinin minimum
haddi bes ildon sokkiz ilo, yuxar1 haddi iso sokkiz
ildon on iki ilodok artirilmig, 214.2-ci maddoyo
gbro omlaki miisadirs olunmagqla on ildon on bes
ilodok miiddato azadligdan mohrum etma cozasi
va ya an agir coza olan dmiirliik azadligdan moh-
rum etms cozas1 miioyyon edilmisdir.

Azorbaycan Respublikasinin 2015-ci il 20
oktyabr tarixli Qanunla iso 214-cii maddoyo “di-
gor harokatlor” sozlorindon sonra “(terror akti)”
sOzlori olavo edilmis vo maddo asagidaki re-
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daksiyada verilmisdir: Terrorguluq, yoni ictimai
tohliikosizliyi pozmaq, ohali arasinda vahimo
yaratmaq, yaxud dovlot hakimiyyst orqanlar1 vo
ya beynolxalq toskilatlar torafindon qorar qobul
edilmasing tosir gdstormok magsadile insanlarin
halak olmasi, onlarin saglamligina zoror vurul-
masi, ohomiyyetli omlak ziyaninin vurlumasi vo
ya bagqga ictimai tohliikoli naticolorin bas vermo-
si tohliikesi yaradan partlayis, yangin vo ya di-
gor hoarokatlor (terror akti) torotmo, habelo homin
maqsadls bu ciir haraketlorin toradilacayi ilo he-
dalomadir (1, m.214).

Azorbaycan Respublikasi terorgulugla cinayot
hiiquqi miibarizo aparmaqla paralel, eyni zaman-
da lizv oldugu bir sira beynolxalq toskilatlarla di-
gor sahoalordo omokdaslhigl vo faaliyyatinin digor
novlorini ohato edon sonadlorls yanasi terrorizmo
aid olan sonadlori do imzalamis vo terrorizma
gars1 miibarizo aparan beynolxalq birliyin aktiv
tizvlorindon biring ¢evrilmisdir. Azorbaycan Res-
publikas1 homg¢inin bir sira dovlotlorlo imzala-
dig1 ikitorofli miiqavilolor ¢orgivasindo terroriz-
mo qarsl miibarizo aparir. Bu miiqavilslora 29
iyun 1995-ci ildo imzalanmis Azarbaycan Res-
publikas1 ilo Bolgaristan Respublikasi arasinda
dostluq miigavilalori vo omokdasliq haqqinda
miiqavilolori, 22 dekabr 1995-ci ildo imzalanmis
Azorbaycan Respublikasi vo AFR arasinda mii-
nasibatlorin osaslar1 haqqinda boyanati, 27 mart
1996-ci ildo imzalanmis Azorbaycan Respub-
likas1 ilo Rumuniya arasinda dostluq vo omok-
daslhiq hagqinda muqavilslori, 30 iyun 1998-ci
ildo Baki sohorindo imzalanmis Azorbaycan vo
Rumuniya arasinda dostluq miinasibatlorinin vo
torofdasligin inkisafi haqqindaki Bayannamani,
5 may 1997-ci ilds imzalanmis Azarbaycan Res-
publikast vo Turkiyo arasinda sorhod masololori
vo anlagilmazliglarin hoalli haqqinda sazisi vo s.
gostormok olar.
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Omun Harmues
Ob UCTOPUU TEPPOPA
PE3IOME

Crarbs nocesiimaercst uicropuu Teppopa, Teppopusma. B Hagane crarbu gaeTcst KpaTKoe MOHSTHE
Teppopa. 3aTeM [0 XPOHOJIOTUH aHAJIU3UPYETCS OHITUE TEPPOPaA, HAUMHASL C COBETCKOI'O NEpHO/Ia
JI0 HACTOSILIETO BPpEMEHU. B cTarbe moka3pIBaeTCsl OTHOLIEHUE K JOMOJHEHHUSIM U U3MEHEHUAM, CHE-
JJAHHBIM B YTOJOBHBIN KOJIEKC B CBSI3M C CAaHKIUSIMU U TIOHSTUEM TEPPOPA.

Emin Naghiyev
ABOUT THE HISTORY OF TERRORISM
SUMMARY

The article is dedicated to the history of terrorism. The article initially gives a brief overview of
terrorism. Then analyses the chronological description of terrorism from the Soviet period to the
present time. The article also expresses the attitude to the additions and amendments to the Criminal
Code concerning the definition of terrorism and sanctions.
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JJoKTOpaHT 0TAeNa «mpodaeM YronoBHOIO IPaBa, KPUMITHOIOTMY M CYAOYCTPOICTBa»
Mucturyra rocygapcrsa u npasa um. B.M. Kopenukoro HAH Ykpaunbl, Kangugar
IOPUANYECKUX HAYK, PYKOBOAUTETh HAYYHO-VCCIIEOBATETbCKOTO U CyleOHO-IIpeleleHTHOTO
oTaena Akagemuu ocTuyu MuHucTepcTBa IocTiinn Asepo6aitmkanckoil Pecny6nkm

VIIK-343.36

ITPABOCYINE» KAK KATETOPUA
HOPMATVBHBIX AKTOB MEXIOYHAPOIHOTO U

HAIIMMOHAJIBHOI'O XAPAKTEPA
(II0 3AKOHOJIATEIbCTBY A3EPBAVI/IDKAHA U YKPAVIHBI)

KurouoBi cioBa: npaBocynis, CyI04UHCTBO,
CYIOYCTpIH.

Acar sozlor: odalot miihakimosi, cinayot
miihakimo icraati, mithakima

Key words: justice, legal proceedings, judicial
system.

YH/IaMEHTaJbHble MEXIYHAPOIHbIE

aKThl TI0 MpaBaM YeJIOBeKa MOHHUMa-

0T [IPaBOCYUE KaK CHeUpUIecKuit
BUJI ICSTEIIbHOCTU KOMIIETEHTHBIX CyAeOHBIX Op-
raHoB, KOTOpasi UMEET 1IeJIbI0 BOCCTAHOBIIEHUE U
3allUTy HapyIICHHBIX IIPaB U CBOOOJ YelOBeKa.
Hanpumep, Beceobiias nexnapanius npas yesnoBe-
Ka, IPUHATAs U MPOBO3MIIANICHHAS PE30IIOIHeH
217 A (IIl) I'enepanshoit Accam6ien OOH ot 10
nekadps 1948 roxa, onpenesieT, YTo Kak bl ye-
JIOBEK MMeeT MpaBo Ha 3((HEeKTUBHOE BOCCTAHOB-
JICHHE B ITpaBaX KOMIIETEHTHBIMU HAIIMOHAIbHbI-
MU CyJJaMH B CITy4asiX HapylIEHUs €ro OCHOBHBIX
npaB, MPEAOCTABICHHBIX €My KOHCTUTYIIHEH
WM 3aKOHOM (CT. 8). MeXayHapOoIHbIH TaKT O
IPaXXAAHCKUX U MOJUTUYECKUX TpaBax MpOBO3-
ramaeT HeoOXOIUMOCTh O00€CHeYHuTh, YTOOBI
IpaBO Ha MPaBOBYIO 3aIUTY JUIsl JIFOOOTO JIHIIa,
TpeOyIoIIero Takoi 3alllUThl, YCTAaHABIUBAIOCH
KOMIIETEHTHBIMU CYIE€OHBIMU, AIMHUHHCTPATHUB-
HBIMU WJIM 3aKOHOJATEIbHBIMU BIACTSIMH WM
JH00BIM JIPYTMM KOMIETEHTHBIM OpraHoM, Ipe-
YCMOTPEHHBIM IIPABOBOI CUCTEMOM TOCy/1apcTBa
(4. 3 c1.2). KoHBEeHIMS O 3aIIMTE TPaB YeJIOBEKa
U OCHOBHBIX CBOOOJ FapaHTUPYET, UTO KaXKJIbIi
UMEET MPaBo Ha CIIPABEIMBOE U IMyOIHMYHOE pa3-
OUpaTenbCTBO Jieja B pa3yMHbBIH CPOK HE3aBUCH-

MBIM U OECIIPUCTPACTHBIM CYIOM, CO3JJaHHBIM Ha
OCHOBaHUU 3aKOHA, KOTOPBIA PELIUT CIOP O €ro
IpaXIaHCKUX MPaBax U 00A3aHHOCTSAX UJIU YCTa-
HOBUT OOOCHOBaHHOCTb BBIJIBUHYTOIO MPOTHB
HEro yTroJIOBHOTO 0OBUHEHUS (CT. 6).

YrooBHOE KOHBEHIUS 0 00phOe ¢ KOppYyIILH-
et (ETS 173), patudunmupoBana 3akoHoM YKpa-
ubl Ne 252-V ot 18.10.2006 roma, k TEpMUHY
«CyIbs» OTHOCUT U MPOKYpopa, a JIull, coolia-
IOLUX O MPECTYIJICHUSX, UM HHBIM 00pa3oM co-
TPYIHUYAIOT C OpraHaMH CJIEICTBUS U Ipeciie1o-
BaHUS, HA3bIBACT «IIOMOLIHUKAMH MPABOCYIHS
[9].

Crarbsa 25 Konsenruu Opranmzanuun OO0b-
enuHeHHbIX Hamuil mpoTuB Koppymnuuu, paTH-
¢unmpoBana 3akoHoM YkpawHbsl Ne 251-V ot
18.10.2006 roxa, K AESTHUSIM 10 BOCIPENATCTBO-
BAHUIO OCYIIECTBIICHUS ITPABOCYIHUS OTHOCHT:

NpUMEHEeHHE (U3NYECKOW CHIIbI, YIrpo3 WU
3allyrMBaHus, WU oOelaHue, MpeIIoKeHUe
WIM TPEeJOCTaBICHUE HENPaBOMEPHOrO Ipeu-
MYILECTBA C LEIbI0 CKJIOHEHHUS K J1aue JIOMKHBIX
MOKa3aHUM WJIM BMEIIATENbCTBA B IPOLECC Jauu
MOKa3aHUM WK TPECTaBICHUs JOKa3aTeIbCTB B
XO0J1€ POU3BOJICTBA B CBSI3U C COBEPIIICHUEM IIpe-
CTYIUICHUH;

npUMEHEeHHE (U3NYECKOW CHIIbI, YTrpo3 WIH
3allyTMBaHUs C LEJIbI0 BMEIATENIbCTBA B BbI-
MOJTHEHHE JOKHOCTHBIX OO0S3aHHOCTEH JTOMIK-
HOCTHBIM JIULIOM CYyAEeOHBIX WM MPaBOOXpaHH-
TEJbHBIX OPraHOB B XO/I€ IPOU3BOJICTBA B CBS3U
C COBEpUICHHEM MPECTYIICHUI, 0XBAThIBAEMbIX
Hactosger Kouseniueit.

B 10 e Bpems, mOJUEepPKHYTO, YTO rocyaap-
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CTBa-y4aCTHUKM MOTIYT HMETh 3aKOHOAATENb-
CTBO, 00€CIEUNBAIOIIEE 3ALIUTY JPYTUX KaTero-
puil roCy1apCTBEHHBIX JOHKHOCTHBIX JINLL [6].

3aKOHOAATENbCTBO YKpPAuHbl, HECMOTpPs Ha
O0JIbIIIOE KOJIMYECTBO HOPMATHUBHBIX M CyneO-
HBIX aKTOB, KacaloLIUXCs pean3alluy MpaBoCy-
IUsl, HE ONPENENsieT MOHATHE mpaBocynus. Tak,
npaBocyauto nocssuieH pasnaen VIII Koncrury-
UMd YKpauHbl (MMEIOUIMN aHaJIOTMYHOE Ha3Ba-
Hue). OaHako, mepBasi *e CTaThsi ATOrO pasfe-
Ja, HE PAacKpbIBas NOHATHE IPABOCYIUs, cpasy
MIPEOCTABIISIET XapAaKTEPUCTUKY IPOLECCA €TI0
peanuzanuu. CornacHo Konctutyuuu, nmpaBocy-
e B YKpauHe OCYIIECTBISIOT UCKIIOUUTEIBHO
cyasl. [lenerupoBanue (GyHKUIUH CylIOB, @ TAaKXKe
MPUCBOCHUE ATUX (PYHKIMI APYTUMH OpraHaMu
WIM JOJDKHOCTHBIMU JIMIIAMHM HE JOINYCKaeTCsl.
IOpucaukius cynoB pacnpocTpaHseTcsl Ha JIto-
00l ropuaMYECKUil crop U J000€ YrojJoBHOE
oboBuHeHue (cratbst 124). [IpaBocynue ocymiecT-
BIISIIOT CyAbHM. B ONpeneneHHbIX 3aKOHOM Clly-
yasx MPaBOCYAUE OCYLIECTBISETCS C y4acTUEM
HMPUCSHKHBIX (cTaTbst 127). OCHOBHBIMM IPUHIU-
IaMU CyJOIPOU3BOACTBA SIBJISIOTCS PAaBEHCTBO
BCEX YYAaCTHUKOB CyAeOHOro mporecca Inepen
3aKOHOM M CYyIOM; COCTA3aTeIbHOCTb CTOPOH U
cBO0O/A B MPEOCTABICHUU UMHU CYJly CBOHX JI0-
Ka3aTejabCTB U B JOKA3bIBAHUU IEPEN CYIAOM HX
yOenuTensHOCTH; oOOecneyeHne OOBHHAEMOMY
IpaBa Ha 3alIMTY; TNIACHOCTH CyAeOHOr0 mporec-
ca M ero nojHas (pukcanus TEXHUIECKUMH Cpel-
CTBaMH; pa3yMHbIE CPOKM pPAacCMOTpEHHS Jeia
cyzoM; oOecriedeHusl paBa Ha aneUISIIMOHHbIN
MIEPECMOTpP Ji€Jla U B OINpPEAEICHHBIX 3aKOHOM
cllydasix — Ha KaccCallMOHHOE 00XKaJloBaHUE CY-
neOHOrO pereHus; 0053aTeTbHOCTh CyAeOHOro
pemenus (ctarbst 129). OOpamiaer BHHUMaHHE,
yTo OCHOBHOH 3aKkoH YKpauHbl HE COAECPKHUT
YETKOI'0 pa3rpaHUUYEHUs IOHATUIN «IIPABOCYNEN
U «CYIONPOU3BOJCTBO», HE PACKpBIBAECT LIEIU U
pOJIU IPaBOCYAUS.

[Tocne Buecennsix B OcHOBHOM 3akoH B 2016
roAy U3MEHEHHH, B YKpaWHE Haudaja JeHCTBO-
Barb Beicmmii coBer mpasocynus. HazHauenue
3TOTO OpraHa 3aKOHOJAATeNlb BUAMT B obecriede-
HUM HE3aBUCUMOCTHU Cy[eOHOI BIacTH, ee QyHK-
LIMOHMPOBAHMUSI HAa OCHOBE OTBETCTBEHHOCTH,
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MOJOTYETHOCTU TIepea 0OImecTBOM, (HOopMUpO-
BaHUM JOOPONETENFHOTO M BBICOKOMpodeccu-
OHAJILHOIO KOpIyca Cyned, COOI0EeHUsI HOPM
KoHncTuTynmu u 3akoHOB YKpauHsl, a TAaKXkKe Ipo-
(heccHOoHANIBHOM ATUKHU B ACSITEILHOCTH CyIeH U
IIPOKYpOpOB [2].

bimxke K pacKpeITMIO IIPABOBOUW IPUPOIBI
MIPaBOCYUSl M €r0 HAa3HAYEHMsI MOAXOAUT 3aKOH
VYkpaunbl «O cy10yCTpOMCTBE U CTATyCE CyIC».
HopwMmsl 3TOro 3akoHa oTMeHaroT, 4TO CyA, OCY-
LIECTBIISASL MPaBOCYIME HA IPHUHLMIIAX BEPXO-
BEHCTBA IpaBa, 00ECHEeYUBAET KaXJIOMY IPaBO
Ha CIPAaBEJIUBBIA Cy[ U yBaKEHUE K JIPYTUM
mpaBaM U cBoOOJaM, rapaHTHpoBaHHBIM KoH-
CTUTYLIMEU U 3aKOHAMHU YKPauHbI, a TAKKE MEXK-
TYHapOIHBIMHU JOTOBOpPaMH, COIVIacue Ha 00s3a-
TEJIBbHOCTb KOTOPBIX IIPENOCTABICHO BepXxoBHOMI
Panoit Ykpannsl. KaxxnpoMmy rapantupyercs 3a-
IIMTa €ro IMpaB, CBOOOA U WHTEPECOB B pa3yM-
HBIE CPOKU HE3aBHCHMBIM, OECIIPHCTPACTHBIM U
CIIPaBEUIMBBIM CyA0M, 0OpPa30BaHHBIM COIIACHO
3akoHy. B crarbe 5 3TOro 3akoHa cCoOmEpKHUTCS
HaMeK Ha COOTHOLIEHHUE MPABOCYAUS U CYI0IpPO-
M3BOZCTBA: IIPABOCYAUE B YKpAaUHE OCYIECTBIIs-
€TCsl UCKJIFOUUTEIILHO CYlaMU U B COOTBETCTBUH
C OIIPENIEIICHHBIMU 3aKOHOM IPOLEAYP CYyAONpO-
u3BojaCTBa [3].

3aMeTHUM, YTO paHee KaTeropuu MpaBOCYAUs
U CyZOIPOU3BOJICTBO OBLIN YETKO pa3rpaHUYCHbI
3akoHozareseM B 3akone Ykpaunsl oT 07.02.2002
roza Ne 3018-1IIT «O cynoyctpoiicTBe YKpauHsl».
Yacte 2 crarbu 1 Hacrosimiero 3akoHa ompene-
JsU1a, 4To cyneOHasi BIACTh peasin3yercss MyTeM
OCYILIECTBIICHUS MIPABOCYIUsS B (popMe rpaxiaH-
CKOTI'O, XO3SIICTBEHHOIO, aJMHUHUCTPATUBHOIO,
YTOJIOBHOIO, & TAK)X€ KOHCTUTYLIMOHHOIO CY/0-
npousBoacTBa. Cynonpou3BOACTBO  OCYIIECT-
BisieTcs: KonctutynnonusiM Cynom YKpauHbl U
cynamu oOmied opucaukiunu. U3 mpuBeneHHOM
IIPaBOBOI HOPMBI OYEBUJHO CIIEYET, YTO CYIO-
MIPOU3BOJCTBO sABIsieTCS (OPMOI IpaBocCynus,
KOTOPO€ OJHOBPEMEHHO SBISETCS CIIOCOOOM
peanuzanun cyne6Hoi Bnactu. IlonTBepxkaenue
MIPaBWJIBHOCTH TAaKOI'O BBIBOJIA HAXOJUM B pe-
menun Konctutynnonnoro Cyna YkpauHbl OT
07.05.2002 roma Ne 8-pm / 2002: «IIpaBocyaue
OCYLIECTBIIIETCA UCKIIIOYUTEIBLHO CyJaMHu B CO-
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OTBETCTBYIOIIUX (OpMax, B TOM UYHUCIE IyTeM
KOHCTHUTYIIMOHHOTO CyAOIPON3BOACTBaY (ab3ar 2
nyHkTa 3). OgHako, Ha3BaHHBIM 3aKOH YKpauHbI
yTpaTWJl CUJIy Ha OCHOBAaHMM 3aKOHA YKpPaWHbI
or 07.07.2010 Ne 2453-VI «O cynoyctpoiicTse
U cTaryce cyaei» (MOCIEAHUN TaKxkKe yTpaTHi
CHJIy Ha OCHOBAHMH BBIIIE U3JI0)KEHHOTO 3aKOHa
VYkpaunbl «O Cy10yCTpOMCTBE U CTaTyce Cyaeh»
ot 2 utons 2016 Ne 1402-VIII).

W3 ananusa noaoKeHui IpoueccyaabHbIX KO-
JIEKCOB YKpauHbl 1I€JIb U CYLIHOCTb IIPABOCYAMS
CTaHOBUTCS Oojiee O4YEeBHIHBIMHU. Tak, coriac-
HO ['paxxpaHckoMy IpoleccyallbHOMY KOJIEKCY
VYKpauHsbl, OCYLIECTBIISASA IPABOCYAUE, CY/l 3allH-
IIaeT MpaBa, CBOOOABI U UHTEPECH (PU3MUECKUX
JIMLL, IIpaBa U MHTEPECHl IOPUINUYECKUX JIMILI, IO-
CYJapCTBEHHbIE M OOIIECTBEHHbIE WHTEPECHI
CIIOCOOOM, OIpENEIEHHBIM 3aKOHAMM YKpauHBI
[21].

VYron0BHBIN MIPOLIECCYATIbHBIN KOAECKC YKpau-
HbI FapaHTHUPYET KaXJA0My IIpaBO Ha CIIpaBeaJIU-
BOE PACCMOTPEHHUE U PEILIEHUE J€eIa B pa3yMHbIE
CPOKM HE3aBHCHUMBIM M OECIPHUCTPACTHBIM CY-
JIOM, CO37IJaHHBIM Ha OCHOBaHWHU 3akoHa [10].

[IpaBocynue mo ajAMHUHUCTPATUBHBIM JI€1aM
OCYLIECTBIIIETCA aIMUHUCTPATUBHBIMU CyJaMH.
3ajauell aJMHMHUCTPATUBHOIO CYyHONPOU3BOA-
CTBa SBIISIETCS 3alllUTa MpaB, CBOOOA U UHTEpe-
COB (pM3MUYECKUX JIML, NIPaB U MHTEPECOB IOPH-
JIMYECKUX UL B cdepe MyOIMuHO-IIPABOBBIX
OTHOLIEHUH OT HAPYILIEHUN CO CTOPOHBI OPraHOB
roCyAapCTBEHHON BJIACTH, OPraHOB MECTHOTO Ca-
MOYTIPaBIICHUS, UX JOJDKHOCTHBIX M CIIYKEOHBIX
JHL, JIPYTHX CyObEKTOB IpPHU OCYIIECTBICHUHU
UMH BJIACTHBIX YIIPABICHUYECKUX (YHKIUH Ha
OCHOBE 3aKOHOJATEJIbCTBA, B TOM YMCJIE Ha BbI-
IIOJIHEHUE JEJIETUPOBAHHBIX ITOJIHOMOYMH ITyTEM
CIPaBEUIMBOIO, HENPEIB3SITOIO U CBOEBPEMEH-
HOT'O pacCCMOTPEHUS aAMUHUCTPATUBHBIX J1€1 [5].

ConepkaHnue NpPUBEIEHHBIX MPABOBBIX HOPM
CBUJETEIBCTBYET O TOM, YTO IIPABOCYIAHUE SIBIISI-
eTcst creun(uIecKoii, He CBOMCTBEHHOH J1000-
My JIpyroMy Oprasy, A€ATeIbHOCTBIO cyza, Lie-
JBbI0 KOTOPOH SIBIISICTCS 3aluTa Mpas, CBOOOI U
UHTEPECOB YeoBeka. B To ke Bpems, Takas Je-
SATEIBHOCTh IPOMCXOANUT B ONPEIECICHHOMN 3aK0-
HOM TIpoliecCyajbHON (popme, a ee pe3yabTaToM
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JIOJDKHO OBITH CIIPAaBEUIMBOE M 3aKOHHOE Cyze0-
Hoe perieHre. Takoi BBIBOJ BIIOJIHE KOPPECIIOH-
nupyetcs ¢ nosunuedt Koncrurynumonnoro Cyna
YKpauHsbl, KOTOpBIH onpeaenu, uto «CyaeOHyro
3alIUTy TpaB U CBOOOJ YeNOBEKa U IpaXKIaHuHA
HEOOXOIMMO paccMaTpuBaTh Kak BUI Tocyaap-
CTBEHHOM 3alUTHl NpaB U CBOOOJ YeIOBEKa H
rpaxaaHuHa. VI uMeHHO rocyaapcTBo OepeT Ha
cebs TaKyr000sS3aHHOCTh B COOTBETCTBUU C Ya-
CTbIO BTOpOH cTarbu 55 KoHcTuTyIMu YKpauHsbl.
[IpaBo Ha cyneOHyIO 3alIUTy MpeanoiaraeT u
KOHKpETHbIE rapaHTHH 3((EeKTUBHOIO BOCCTa-
HOBJICHUS B MpaBax IIyTe€M OCYIIECTBICHUS Mpa-
Bocynusi» [13]. B nanbneitmem, Koncturyunon-
HbIi CyJ] TOTYEPKHYJI, YTO IPABOCYAME IO CBOEH
CYTH IPU3HAETCSI TAKOBBIM JIMIIb IPU YCIOBHH,
YTO OHO OTBEYAET TPEOOBAHUSAM CIPABEATUBOCTH
u obecrieunBaeT 3((HEKTUBHOE BOCCTAHOBICHUE
B npaBax [14]. OTHOCUTEIBHO UCKITIOUUTETHHOMN
KOMIIETEHIIMH CyJa Ha OCYILECTBIEHHE ITPaBOCY-
nusi, Koncturynuonnsiii Cyn BeIcKa3aics He Me-
Hee ueTKo: «IIpaBocynue — 310 camocrodTenbHas
OTpacilb TOCYAAPCTBEHHON AESITENBHOCTH, KOTO-
PYIO CyZbl OCYLIECTBIISIFOT IIyTEM PAaCCMOTPEHUS
U paspelieHus B Cy[JeOHBIX 3aceJaHusX B OCO-
0011, yCTaHOBJIIEHHON 3aKOHOM IPOLIECCYaTbHOM
(opme rpaXkTaHCKUX, YTOJIOBHBIX U APYTHX AEII.
IIpaBocynue B VYKpanHe OCYILECTBIISIETCS HC-
KIIFOUUTENBHO cyaamm» [17].

Takue opranbl ¥ y4pe:KIeHUs, KaK TPETEUCKUe
Cyapl 1 MeXIyHapOIHbI KOMMEpUYECKHid apOu-
TpaXXHbIUA Cyx pu TOProBO-IPOMBILITICHHON T1a-
nate YKpauHbl, HE OCYIIECTBIISAIOT IPaBOCYIUE B
KoHTeKcTe crathu 124 Konctutynuu YkpauHsl,
UX PELICHMs HE SIBJISIFOTCS aKTaMU IIPaBOCYIUS,
a caMU OHHU HE BXOJST B CHCTEMY CYIOB OOIIei
IOpUCIUKIMK. Tpereiickoe pa3z0oHpaTenbCTBO
HE SBIISETCS MPABOCYAUEM, a PELICHUs TpeTei-
CKHX CYJOB TOJIbKO aKTaMH HEroCydapCTBEHHOU
IOPUCAUKIIMOHHON AESITEIBHOCTH IO PELICHUIO
CIIOPOB CTOPOH B c(epe TPaKIaHCKUX U XO3sii-
CTBEHHBIX OTHOIIEHUH [19].

IIpu sTom, Koncturynuonnsiit Cyn otmeTu,
YTO Cyad, OCYIIECTBIISISI MpaBoOCyaue, odecredu-
BaeT 3allUTy rapaHTupoBaHHBIX KoHcTuTynumein
VYKpauHbl U 3aKOHaMU YKpPauHBI MPaB U cBOOOT
YeJI0BEKA U IpakJJaHUHA, [IpaB U 3aKOHHBIX WH-
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TEPECOB IOPUIUYECKUX JIML, UHTEPECOB o0OIie-
CTBa U rocyaapcTBa.

PazBuBas tot Te3uc, Koncruryunonnsiii Cyn
OTMEYAET, YTO CyAbl OCYILIECTBISIOT IPAaBOCYAHE
B IIeJIs1X 00ecIieueHus 3alIUThI IPaB ¥ cBOOO ye-
JIOBEKa M TpakJaHUHA, PaB U 3aKOHHBIX HHTE-
PECOB IOPUINYECKUX JIUL, MHTEPECOB 00IIeCTBa
U TocynapcTBa. BblHeceHue cyqoM 3aKOHHOTO,
000CHOBAHHOTO M CHPaBEJIMBOTO PELICHUS He-
BO3MOXKHO 0€3 MPOBEIEHUS UM BCECTOPOHHETO,
MOJIHOTO, 0OBEKTUBHOTO HCCIIEI0BAaHUS BCEX 00-
cTOsATENbCTB Aena. [Ipu aTom cynebHoe pemnieHue
JOJHKHO 0a3upoBaThCs Ha MPUHIIUIIAX BEPXOBEH-
CTBa IpaBa, OECIPUCTPACTHOCTH, HE3aBUCHUMO-
CTH, COCTA3aTeIbHOCTH CTOPOH U PaBEHCTBA BCEX
YYaCTHHKOB cyzieOHOTO mporiecca [15].

B 10 xe Bpems1, pa3bscHSS NOHATHE CYI0IPO-
n3BoACTBa, KoHcTuTynmoHHbli Cyn OTMEYaerT,
YTO [0 CBOEMY COZIEPKAHUIO CYIOMPOU3BOJICTBO
BKJIIOYAET B ce0sl, B YaCTHOCTH, MOJCYIHOCTb, TO
€CTh YCTaHOBJIEHHE TIOJTHOMOYHI Cylla CUCTEMBI
CYZIOB 00Iel IOPUCAUKIUU U MPOLIECCYyalbHbBIX
CPOKOB, CpPOKOB OOpaiieHus, 00XaJloBaHHS B
Cy/le peleHui, IeHCTBUN Ui Oe3eHCTBUS Op-
raHOB TOCYAapCTBEHHOW BJIacTH, OPraHOB MECT-
HOTO CaMOYTpaBiICHUs, JOHKHOCTHBIX M CIIY-
»KeOHBIX Jn [16].

HetictBytomasi Ctparerus pedhopMHpOBaAHUS
CYZIOyCTpPOMCTBA, CyAOIPOU3BOACTBA U CMEKHBIX
MpaBoBbIX UHCTUTYTOB Ha 2015-2020 roasl, om0-
Opennas Yka3om Ilpesunentra Ykpaunsl ot 20
Mas 2015 Ne 276/2015, monumMaer mpaBocyaue
B IIMPOKOM cMmbicie. B wactHoctu, CTpareruei
K TOHSATUIO «CUCTEMa MPaBOCYAUS» OTHECEHBI,
KpoMe COOCTBEHHO CYyJOB, CHUCTEMbl IPaBOBOI
MOMOIIM, BBINOJHEHUsI CyAeOHBIX pelleHuH,
MIPOKYpaTyphl U yroioBHOU roctuiinu. Obpaniaet
BHHUMaHue, yto cormacHo Crpareruu, cyneOHas
cucTemMa YKpauHbl U CMEXHbIE IIPABOBbIE HHCTH-
TYTbI CYIIECTBYIOT JJIsl 3alIUTHI MpaB, CBOOOI U
3aKOHHBIX MHTEPECOB YEJIOBEKa U TpakJaHWHA,
MIpaB U 3aKOHHBIX UHTEPECOB IOPUAUYECKUX JIUI,
HMHTEPECOB roCy1apcTBa IMyTEM CBOEBPEMEHHOTO,
3¢ ()EKTUBHOTO M CIPABEIJIUBOTO PEIICHHUS Tpa-
BOBBIX CIIOPOB Ha OCHOBE BEPXOBEHCTBA IIpaBa
[18].

VYOexaeHsl, 4TO 3aKOHOJATEIIbHBIA TPOOEI
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JOJDKEH OBITh YCTPaHEH, U MOHATHE «IIPaBOCY-
JMe» JTOJKHO HAWTH CBOE€ HOPMaTHUBHOE 3aKpe-
wienune. IloguepkuBaeM, 4TO HEOOXOIUMOCTH
€IMHOTO JOKTPUHAJIBLHOTO M 3aKOHOJATEIBLHOTO
OTIpe/IeTICHUs MOHITHSI «IpaBoOCyane» 00ycIoB-
JIEHANTPaKTUYECKOM HeoOXonmuMocThio. B dact-
HOCTH, TPU PACCMOTPEHHH YTOJOBHBIX JET O
MIPUBJIEUCHUN CyAEeH K OTBETCTBEHHOCTH 3a BbI-
HECEHHE 3aBEeIOMO HENpPaBOCYAHOIO pELICHUS,
BO3HUKAET BOMNPOC, KaKOe HMEHHO cyaeOHoe
pelIeHre CIIEAYeT CUUTAaTh «HEMPaBOCYIHBIM.
[TonsiTHe HEmpaBOCYTHOTO CyeOHOTO pEelIeHUs
OYEBUJHO BBITEKAE€T U3 CAMOI0O MOHATUA U Ipa-
BOBOM MPHUPO/IbI TPABOCYIHUSI.

[TonsiTHE «HEMPAaBOCYAHOIO» pELICHUE Ccyda
3aKOHOZJATEILCTBOM HE PacKkpbITo. B To e Bpe-
Ms, COIVIaCHO TpPeOOBAHMSIM IPOLIECCYATbHOTO
3aKOHa, Cy/1Ie0HOE peleHre JT0KHO OBITh 3aKOH-
HbIM U 00ocHOBaHHBIM. Mcxons u3 3Toro, cyay
HE J0CTAaTOYHO TOJBKO MPHUHSTH PEIICHUE IO CY-
LIECTBY CIIOpa, HO B pe3yJbTare W3y4eHUs mare-
pHANOB JieJia U UCCIIEIOBAHMSI MPEACTaBICHHBIX
CTOpPOHAMHU JI0OKa3aTeNbCTB, JIOTHYHO 0O0CHOBATh
CBOM BBIBOJIbI 1 MOTHUBHUPOBAHHO M3JIOKUThH UX B
pelIeHnr. DTO SBISIETCS] BAXKHBIM TaKXKE YUUTHI-
Bas CYUIECTBOBAHME BBILIECTOALIUX CYIEOHBIX
MHCTAHIMI 1 KOHCTUTYLIMOHHOTO TpaBa 4yesioBe-
Ka Ha oOkajoBaHue cyneOHoro pemenus. B ciy-
yae HEMOTHBHUPOBAHHOTO U3JIOKEHUS Cy[eOHOTO
pELICHUs U ero Pe30JIOTUBHON YacTH, OLEHUTh
€ro IMpaBOMEPHOCTb M CIPaBEIMBOCTH HEBO3-
MOJKHO.

KocBeHHO cy/ibl BBICIIMX MHCTAHIIMHI pa3iess-
10T MO3UIHIO, YTO LIENBIO0 MPaBOCYAUS SBISETCS
CIPaBEeUIMBOE PACCMOTPEHHE CIIOPA, U UCXOIS U3
3TOTO TOJIBKO CIIPaBEIIMBOE CylIeOHOE peleHue
ABJIsIeTCA NTpaBoCcyaHbIM. Hanmpumep, BepxoBHbIi
Cyn Ykpaunsl B noctanoBienuu ot 20.11.2014
no neny Ne 5-24xcl4 ormedaert, 4ToO «HEMpaBo-
CylHOE cyaeOHOe pelIeHHe», BBIHECEHHOE BO-
MPEeKUu MaTepHabHOMY WU MPOIECCyaIbHOMY
3aKoHY U (WH) PaKkTHIECKUM 00CTOSITEIHCTBAM,
YCTaHOBJICHHBIM T10 JIEJTY, TI0 CBOEH CyTH HE MO-
KET OBITh U HE SIBIIIETCSA aKTOM ITPABOCY/IUSI.

Cynbs Beicuiero cnenuajin3upoBaHHOTO Cya
VYKpauHbl 1O PACCMOTPEHUIO TPAKIAHCKUX U
yronoBHbix aen H.J[. KBacHeBckas yOexieHa,
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YTO pe3yJbTaTOM HEMpPAaBOCYIHOCTU SIBISETCS
HECOOTBETCTBHUE CyAeOHOro akTa (MpUroBOpa,
pelIeHus, OIpe/eeHHs, MOCTAaHOBJICHUs) HeE
TOJIBKO (PaKTUUECKUM OOCTOSITEILCTBAM JIefia, HO
Y CYUIECTBYIOIIUM B OOIIECTBE MPEICTABICHUSIM
0 CIPaBEJIMBOCTH U 3aKOHHOCTH [4; 64].

[Ipodeccop M.A. Iloropenkuii moguepkuBa-
€T, 4TO MIPaBOCYJHOE Cy/IeOHOE pEIICHHE T0JIKHO
COOTBETCTBOBATh CTaH/IAPTaM 3aKOHHOCTH, 000-
CHOBAHHOCTH, MOTHBHPOBAHHOCTH, CIIpaBeIJIH-
BOCTH, Pa3yMHOCTH U CBOEBPEMEHHOCTU. B TOM
cllydae, Korma cyneOHOe pelleHHe He COOTBET-
CTBYET OJHOMY M3 yKa3aHHBIX CTaHAApTOB, OHO
ABJISIETCA HENMPaBOCYAHbIM [12; 227].

HacrositenbHas HE0OXOAMMOCTb OCO3HAHUS
CYTH MPaBOCYAUS, U KaK CIEICTBUE, COECPKAHUS
MOHSTHSI HEMPABOCYAHOTO CyAeOHOTo peleHus,
JIOKa3bIBAETCSA, B YACTHOCTH, MPEACTABICHUEM
BepxoBuoro Cyna VYkpaunsl B KOHCTUTYUHOH-
bt Cyn YKpaumHBl OTHOCHUTETBHO O(HUIIHATh-
HOTO TOJIKOBAaHHS CJIOB «KaK HEMPaBOCYIHOTOY,
B aCIIEKTE COOTHOLICHUSI MOHATUHN «HEMPaBOCY/I-
HOCTB», «HE3aKOHHOCTbY, «HE0OOOCHOBAHHOCTH)
(omoOpeno mocrtanosieHuem [lnenyma BCY Ne
31 or 26.12.2016 rona). B npencraBnenun Bep-
XOBHBIN Cyl OTMEYaeT, YTo ISl MPAKTUYECKO-
ro NMPUMEHEHHS TMOHATHS «HEMpPaBOCYIHOE pe-
LIEHHE» HEOOXOIMMO BBISICHEHHE COIEpKaHUs
MOHSTHS «IIPABOCYIHOCTBY», YTO HE PACKPBITO
HU OJIHUM 3aKOHOJATENIbHBIM aKTOM YKpPaWHBI.
K coxanenuto, Koncruryuuonnsiii Cyn Ykpa-
nHbl noctaHoBieHueM ot 29.05.2017 roma Ne
9-y/2017 no nenmy 2-4/2017 oTka3an B OTKPBITUH
MIPOM3BOACTBA MO YKAa3aHHOMY IPEICTaBICHHUIO.
[ToaTOMy MOHSATHE HEMPaBOCYTHOTO CyAeOHOTO
pelIeHus, Kak TAKOBOTO, YTO BBITEKAET U3 CaMOi
CYyTU mpaBocynus U (OpMbI €ro peanusalui,
OCTaeTCsl Hay4yHO JAMCKYCCHOHHBIM, M 3aKOHOJa-
TEJIbHO HE OMPEICICHHBIM.

JlelicTBytoliee 3aKOHOIATENBCTBO A3epOaiii-
KAHCKOM pecryOINKU TMOJIHO PACKPBLIBACT LiEb
MPaBOCYUs, €T0 OCHOBHBIE MPUHIUIBI U MPUH-
LUIIBI, OTHAKO HE MPHUBOIUT YETKOTO Ompezese-
HUSl TIOHSITHUSI «IIPABOCYAHE» U HUCIOIb3YET €ro
KaK TOXJIECTBEHHOE MOHITHIO «CYIONpPOU3BOI-
CTBOY.

B uactaoctu, Konctutynmst AzepOaiimkan-

25

ELMI XOBORLORI / Ne 4 (24), 2019

CKOH pecryOINKU UCIIONIb3YET MOHITHE «IIPaBO-
CyZlUe» U «CyIONPOU3BOJCTBO» KaK CHHOHUMBI,
a HOPMBI, PETYIHUPYIOIIKE TOPSAIOK UX OCYIIECT-
BlIeHUsA, OoTpakeHbl B pasznene VII «Cynebnas
Biacthy». ComnacHo OcHOBHOMY 3akoHy A3sep-
0ailPKaHCKOW peCITyOJIMKH, TIPABOCYIUE SBIISET-
Csl CPEICTBOM OCYUIECTBIICHUS Cy/1IeOHOMN BIIACTH.
[Ipu 3TOM, cynebHast Bl1acTh peaanu3yercs myTemM
KOHCTUTYLIMOHHOTO, TPa’KJaHCKOTO U YTOJIOBHO-
rO CyIOINpPOU3BOJCTBA, a TaKKe IPYrux ¢opm,
MPEeAyCMOTPEHHBIX 3akoHOM. OOparaer Ha cedst
BHUMaHHE HOpMa cTaThu 125 KoHCTUTYIMH, KO-
TOpasi 00s3BIBACT CYJONPOU3BOJCTBO 00ECIIeUu-
BaTh YCTAHOBJIEHUE UCTHHBI.

ToxnecTBeHHOE MCIOIB30BAaHUE 3aKOHOIATE-
neM A3zepOaifKaHCKON pecnyONMKH TOHSATHN
«TPaBOCYNINE» U «CYIOMPOU3BOJICTBO» YETKO
npocnexuBaerca B crarbe 127 KoHcTUTymu
«He3aBUCUMOCTD Cylieid, OCHOBHBIC MPUHIIUIIBI
U YCJIOBHSI OCYILECTBJICHUSI MPaBOCYIUs». YKa-
3aHHasg HOpMa rapaHTUPYET, YTO CyIAbH paccMma-
TPUBAIOT Jiefa OeCHpHUCTPACTHO, CHPABEIJIMBO,
coOurofiasi IOpUAMYECKOE PABEHCTBO CTOPOH, Ha
OCHOBE (haKTOB U B COOTBETCTBUHU C 3aKOHOM.
3akpermisis 3amperT MPSMOro WM KOCBEHHOTO
OTpaHUYEHUS, HE3aKOHHOTO BIMSIHUS, YIPO3bl U
BMEUIATEIbCTBO B JIEATEIBHOCTH Cy/a, a TaKkKe
MPUHLIMIIBI [JIACHOCTH, COCTSA3aTEIbHOCTH, HC-
MOJIb30BaHUE TOCYJAPCTBEHHOTO S3bIKA WU SI3bI-
Ka HaceJeHMs, COCTABIISIIOIIETO OOJBIIUHCTBO
B COOTBETCTBYIOIIEH MECTHOCTH, 3aKOHOJATelhb
HCIIOJIB3YET MOHSITHE «CYJONPOU3BOACTBOY». B TO
e BpeMsl, 3Ta K€ IpaBOBas HOpMa rapaHTupy-
€T OCYILECTBICHUE MPABOCY/IMsl HA OCHOBE PaB-
HOMpaBUs TpaxKJIaH Iepel] 3aKOHOM U CYJIOM, a
TaKk)ke ¢ COONIOCHUEM MPHUHIIMIA MPEe3yMIIUU
HEBUHOBHOCTH [7].

[IpoueccyanbHoe 3akOHOAATEILCTBO A3ep-
0ailPKaHCKOW pecmyOJIMKH, TaKKe HE pPacKphI-
Bas MOHITHE IIPABOCYAME», HO HE OTAETSS €ro
OT «CYIONPOU3BO/CTBA», yKa3bIBaeT Ha TO, YTO
3a/aueil CyIOMpOM3BOJICTBA SIBISIETCS cyAeOHOe
MOATBEPKICHUE IpaB M HHTEPECOB KaXkJI0To
(bu3MYecKoro M IOPUAUYECKOTO JIMIA, TapaHTH-
poBaHHbIX KoHCTHUTYyLHEW M JIpyruMu HOpMa-
TUBHO-TIPABOBBIMH aKTaMu A3epOaiiyKaHCKOM
pecnyOnuku. ['paxxaaHckoe cyaonpou3BOACTBO,
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B YAaCTHOCTH, CIIOCOOCTBYET TOPKECTBY 3aKOH-
HOCTH U OOIIECTBEHHOTO MOPSAKA, BOCIIUTAHUIO
IpaX<JIaH B IyXe HEYKJIIOHHOTO YBa)KEHUS K 3aKO-
Hy [20].

VYronoBHOe mMpoleccyalbHOE 3aKOHOIATENb-
cTBO A3epOailpkaHCKON pecryONnKH, 1Mo CpaB-
Heauto ¢ YIIK VYkpaunbl, yaie HCIOIB3YyET
MOHATHE «IPABOCYIHE» B KOHTEKCTE 3aKperuie-
HUSl OCHOBHBIX MPHUHIIMIIOB, MPUHIIUIIOB U Tpa-
BUJI paCCMOTpEHUS YrojoBHbIX nen. Hampumep,
cTaths 27 YroaoBHO-IIPOIECCYAIbHOIO KOJEKca
AzepOaiiKaHCKOW PeCITyOIUKH 3aKPEIUISET, YTO
MPaBOCYIUE IO YTOJOBHBIM J€jiaM BO BCEX CY-
JaX OCYUIECTBIISIETCS IVIACHO, 32 HCKIIOYEHUEM
CIIy4aeB OXpaHbl IPEIYyCMOTPEHHBIX HACTOSIINM
KonexcoM rocynapcTBeHHBIX, MPOQeCcCHOHAIb-
HBIX U KOMMEpPYECKUX TalH, a TaKKe JUYHBIX U
CEMENHBIX TallH IpakIaH.

B cootBercTBHM co crarbeit 28 YIIK Asep-
Oail/PKaHCKOW PECIyOMuKH, CyIbs HE MOXKET
y4acTBOBaTb B OCYILIECTBICHUU MPABOCYIUS
[0 YTOJIOBHOMY €Ny, €CIM UMEET MPSIMYI0 WU
KOCBEHHYIO 3aMHTEPECOBAHHOCTh B UCXOJE YIO-
J0BHOTO Mpotiecca. Henomyctumo camoBosibHOE
W3MEHEHUE MpaBWJI OTHPABICHUS MPABOCYIUS
JUISL OTJIENIBHBIX JIEN U JIMIL, @ TaKXkKe IPH Orpeie-
JICHHBIX YCJIOBUSAX WJIM HA KaKOW-TO MEPHOJ Bpe-
MeHH. B TO e Bpemsi, CoracHo 3TOM Ke CTaThe,
CybU TPHU OCYIIECTBICHUU YTOJOBHOIO CYIO-
MIPOM3BOACTBA HE MOT'YT OTCTauBaTh JIIOObIE IpY-
TU€ MHTEpPEChl, KpOME MHTEpecoB 3akoHa [11].
3aro, aHAJIOrMYHBIE MO COJEPKAHUIO HOPMBI
Yrosl0BHOTO MPOILIECCyaIbHOTO KOIECKCa YKpau-
HbI HCIOJIb3YIOT MOHATUE «CYAOIPOU3BOACTBOY
WM «IIPOU3BOJICTBO MO ACTY».

[IpodunsHeii 3akoH A3zepOalpKaHCKOW pe-
cnyonuku «O cynax u cyabsix» ONpPEeIiseT, YTo
NesATeTLHOCTh CyOB A3epOaimxaHckoi Pecrry-
ONMMKM HaIpaBlIeHa TOJIbKO Ha OCYIIECTBJICHHE
MPaBOCYIUSI U B YCTAHOBJICHHBIX 3aKOHOJATEIb-
CTBOM CITydasix U IMOPsIKE — CyAeOHOro Haa3o-
pa. 3akperuieHa 3aKOHOM U 1eJib MPaBOCYaus, a
MMEHHO: 3alll1Ta MPaB YeJIOBEKa U IPAKIAHCKUE
npaBa U cBOOOJBI, 3akperyieHHble B KoHCTHTY-
nuu Asepbaiimkanckoit PecyOnuku, mpaB u 3a-
KOHHBIX MHTEPECOB BCEX MPEANPUATHH, YUpEeK-
JIEHUH ¥ OpraHu3aIfii He3aBUCUMO OT UX (POPMBI
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COOCTBEHHOCTH, IpaB MOJUTUYECKUX MAPTHIA,
0OIIIECTBEHHBIX OOBECIUHEHUN, NPYTUX IOPUIHU-
YEeCKHUX JIMI] OT JII000Tr0 MocsArareabcTBa U Hapy-
LICHUI 3aKOHA.

[Tono6no Kouctutymuu AszepOaiipkaHCKOM
pecryonuku, 3akoH «O cygax W Cyapsx» He
MPUBOAUT Je(UHULIMK TPaBOCYIUs U HE pas-
IPaHUYMBAET €r0 C CYyAOINpPOU3BOACTBOM. Tak,
maBa [l 3akoHa «OCHOBHBIE MOJOXKEHUS Ipa-
BOCYIMS» YCTaHABIMBAET, YTO MPaBOCYIUE B
AzepOaiimxanckoil PecryOnuke ocymiecTBiseT-
Csl Ha OCHOBE PaBHOMpPABUS KaXJOrO uYeJoBeKa
nepes 3aKOHOM U CY/IOM HE3aBHUCHUMO OT Pachl,
HAIlMOHAJILHOCTH, PEJMIUH, S3bIKa, IMOoJa, Mpo-
UCXOXKICHUSI, UMYILIECTBEHHOTO M CIYKeOHOTOo
MOJIOKEHUSI, YOeXKACHUM, MPHUHAICKHOCTH K
MOJIMTUYECKUM MapTUsM, MPodcoro3am U Ipyrum
oOmecTBeHHbIM OObenuHEeHHUsIM.  [IpaBocynue
OCYUIECTBIIIETCA ¢ 0OecreyeHueM He3aBUCUMO-
CTH cyne, 6e3 Kakoro-mubo orpaHWYCHUs, HA
OoCHOBE (paKTOB, OECIPUCTPACTHO, CIPABETHUBO
U B COOTBETCTBUH ¢ 3akoHamHu. [Ipu ocyectsie-
HUU TIpaBOCYIUs 00ecTieunBaeTcsi COOMOACHUE
MPUHIIMIIA IPE3yMIIIMA HEBUHOBHOCTH. B TO )e
BpeMs, MPUHLHUIIBI TJIACHOCTH, COCTSA3aTENbHO-
CTH U HEJOMYCTUMOCTU OIPAaHUYECHUS B JIIOOOM
dbopMe mpaB nuL, HE BIAACIOMIUX S3BIKOM, Ha
KOTOPOM BeleTcs CcyneOHOe pa30oupareabcTBO,
3aKpEeIJICHbl B KOHTEKCTE MOHATUS «CYIOMPOU3-
BoJICTBO» [1].

Taxkum o0pa3oM, HAMU YCTAHOBJIEHO, YTO HH
MEX/yHapOIHbIE TPaBOBbIE aKThl, HU AEHCTBYIO-
M€ 3aKOHOAATENIbHbIE aKThl YKpauHbl U A3ep-
OailPKaHCKOW pecyOIMKH HE COepIKAT YETKOTO
OTIpe/IeTICHUs MOHATHSI «IpaBocynue». B 1o xe
BpeMs, Ul HaAJeKallero MpaBOIPUMEHEHUS U
HEIOMYIEHUSI HEBEPHOTO TOJIKOBAaHUS MPABOBBIX
HOpM, HMEIOHIMX MPEIMETOM pPEeryIupoBaHUs
NeSITeNIbHOCTh 10 OCYIIECTBICHUIO MPaBOCYIMS,
curTaeM HEOOXOIUMBIM pa3paboTaTh €AMHOE Jie-
raJibHOE ONpeiesieHne 3Toro noHsATus. Papador-
Ka Je(UHUIUU «IIPaBOCYJME» CTAHET BO3MOXK-
HOM B pe3yibraTe OCHOBATEIbBHOTO HAy4YHOTO
WCCIIEIOBAHMS NTPABOBOW MPUPOJIBI MTPABOCYIUS,
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Viisal Ohmadov

Xiilasa

Mogqals ““odalot miithakimasi” anlayisinin qanunvericilikdo tasbiti problemino hasr olunmusdur.
Miiollif Ukrayna vo Azarbaycan Respublikalart mévcud normativ-hiiquqi aktlarini aragdirir vo odalot
miithakimosinin qanunvericilikdo asash torifinin olmamasina diqget yetirir. Bundan slave, adalot mii-
hakimasina aid olan beynolxalq hiiquqi aktlar1 vo onun hoyata kecirilmasinin garsisini alan ganunsuz
manelori analiz edir. Miisllif odalot miihakimasi anlayisinin qanunvericilik tofsirinin hazirlanmasi vo
se¢ilmis mdvzu tizorinds sonraki arasdirmalarin aparilmasinin vacibliyi noticasine golmisdir.

Vusal Ahmedov

Summary

The article is devoted to the problems of legislative consolidation of the concept of “justice”. The
author examines the current normative legal acts of Ukraine and the Republic of Azerbaijan and em-
phasizes the lack of a legal definition of justice. In addition, international legal instruments dealing
with justice and counteracting the unlawful interference with its implementation are being analyzed.
The author concludes that it is necessary to further study the chosen subject and develop a legal defi-
nition of the concept of justice.

Bycaa Axmenos
Pe3iome

Crarts npucBsiueHa MpooOIeMaTHIll 3aKOHOJABYOTO 3aKPIMJICHHS HOHATTS «IIpaBoCyAs». ABTOp
JOCTIIKY€ AiF04l HOPMaTUBHO-TIPaBOBI akTH YKpaiHu Ta AzepOaiiykaHChKOI pecnyOiky Ta aKkleH-
Ty€ yBary Ha BiJICYTHOCTI 3akoHOAaBuoi AediHilii npaBocynis. OKpiM I[bOT0, aHATI3YIOThCS Mi>KHa-
POAHO-TIPABOBI aKTH, SIKI CTOCYIOTBCS MPABOCYIS Ta MPOTHUII MPOTHUIIPABHOMY IMEPELIKOKAHHIO
fioro 3aiiicHeHHsI. ABTOp JJOXOJAMTh BUCHOBKY NMPO HEOOX1AHICTh MOAAIBIIOT0 J0CHIKEHHS 00paHOoi
TEMATUKH 1 pO3pOOKH 3aKOHOJJABYOTO BU3HAYCHHS IOHATTS MIPABOCYIIA.
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Azarbaycan Respublikas1 DIN-in Polis Akademiyasinin “Dévlat va hiiquq nazariyyasi”
kafedrasinin raisi polis polkovniki, hiiquq iizrs f3lsofs doktoru, dosent

AZORBAYCAN RESPUBLIKASINDA ELEKTRON
DEMOKRATIYANIN FORMALASMASININ AKTUAL
PROBLEMLORI

Acar sozlor: Demokratiya, xalq hakimiyyati,
elektron sistem, konstitusiya, suverenlik.

KiroueBrbie cjoBa: Jemoxkparus,
HapOJIOBIIACTHE, AIIEKTPOHHAS cucTema,
KOHCTUTYIIHS, CYBEPECHUTET.

Keywords: Democracy, people power , elec-
tronic system, constitution, sovereignty.

dasir dilimizdo on genis yayilmis
terminlordon biri demokratiyadir.
Antik diinyada yaranan va 2500

ildon ¢ox tarixi olan “demokratiya” termini bu
giin ictimai hoyatin miixtalif sahalorinds istifads
olunan sosial varliqdir. Hotta comiyyatin ictimai,
badii fikrinin va zovqiiniin formalasmasinda mii-
hiim rol oynayan incosonat asorlorinin demok-
ratikliyi barods yanasmalara da rast golinir. Bu
mothumun semantikasinda fikir pliiralizminin
movcudluguna baxmayaraq miiasir siyasi leksi-
konda demokratiya daha ¢ox timumbasori doyor-
lor sistemino osaslanan ideal ictimai qurulus vo
ona uygun diinyagdristidiir.

Siyasi vo hiiquqi tolimlor tarixi elminin miila-
hizalarina gora godim vo zangin tarixo malik olan
demokratiya termini miitoraqqi inkisaf yolu keg-
misdir. Lakin dialektika tolimino osason inkisaf
homiso bir keyfiyyat voziyyastinin basqasi ilo ovoz
edilmasi, eyni zamanda inkisafin sonraki mor-
holosindo ovvalki morhalslordo meydana golon
miloyyon xilisusiyyatlorin vo mexanizmlorin irson
gabul edilmasini nazards tutur ki, bu da 6z nov-
basinds inkisafin ardicilligini vo miitoraqqiliyini
mioyyon edir. Oks halda, toraqqi limumiyyatlo
miimkiin olmazdi.

Bu kontekstdo demokratiya nozoriyyasinin do
tarixindo ke¢gmisin dialektik inkisafina osaslanan
varislik alagesini miisahide etmak olar. Bels ki,
hor bir tarixi dovrde yaranan demokratiya nozo-
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riyyalari 6zlarindon avval galon tolimlors asasla-
nir, onlardan istifads edir, bozon do tonqid edir.
Lakin biitiin hallarda bu slago mdvcuddur. Bu
miistovido bosor tarixinin miixtolif dovrlerindo
yaranan demokratiya modellori konseptual de-
mokratiya nazariyyasinin mozmununu yeni-yeni
miitoraqqi ideyalarla zonginlasdirarok demokra-
tik dovlet quruculugu yoluna godom goyan vao
onu inkisaf etdiron 6lkalors ovozsiz tohfalor ver-
misdir.

Miiasir dovrdo informasiya kommunikasiya
texnologiyalarinin siiratli inkisafi “Elektron de-
mokratiya” modelinin yaranmasi ideyasini elmoa
gotirmisdir.

Olkomizdo xalq hakimiyyotino osaslanan
modern vo ¢evik idaroetmonin tomin edilmosi,
dovlat orqanlarimin faaliyystinds soffafligin ar-
tirtlmas1 vo korrupsiyaya sorait yaradan hallarin
aradan qaldirilmasi tigiin “Elektron demokratiya-
nin” yaradilmasi asas amillordon biridir.

Miiasir diinyamizda informasiya comiyyati-
nin, demokratik dovlotin doyorlorino osaslanan
“Elektron demokratiyaya” inkisaf etmis 6lkalor-
do (ABS, Boyiik Britaniya, Fransa vo s.) imumi-
likds dovlatin foaliyystinin effektivliyinin artiril-
masina yonalmis bir konsepsiya kimi baxilir.

“Elektron demokratiya” - miiasir informasiya
texnologiyalarindan istifado etmoklo xalq haki-
miyyotinin hayata kegirilmosindas, 6lko vaton-
daslarinin dovlotin idars olunmasinda somorsli
istirakina, dovlot qurumlari torafindon 6lks ora-
zisindo yasayan biitiin votondaslara, hiiquqi vo
fiziki soxslora, xarici votondaglara vo votondasli-
g1 olmayan soxslors informasiya va elektron xid-
motlorin gdstorilmasina sorait yaradir.

Yaradilan imkanlarin asas mogsadi xalq idaro-
ciliyinin somarsliliyini artirmaq, sosial xidmaot
tominatinda dovlot qulluggulart vo votondaslar

KONSTITUSIYA HUQUQU
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arasinda olan “mosafoni” azaltmaq, hamginin, bu
miinasibatlori sadolosdirmok vo soffaflasdirmag-
dir. Dovlot orqanlari torafindon elektron xidmaot-
larin genis totbiqi, onlarin sayinin vo keyfiyyatin
artirilmasi, vatondaglarin xidmatlardon momnun-
lugunun yiiksoldilmosi bu mogsado ¢atmagin
vasitoloridir. Beynolxalq tocriiboyo osason vaton-
daslarin dovlot orqganlart ilo tomaslarimin daha
miinasib gokilds toskili {iclin “bir pancors” prin-
sipi osasinda togkil olunan vo dévlot organlarinin
gostordiyi elektron xidmotlorin comlosdirildiyi
“Elektron Hokumot” portali elektron demokrati-
yanin torkib hissosidir.

Olkomizdo “Elektron demokratiyanin” for-
malagdirilmasi beynalxalq tocriiboys asaslanir vo
Azorbaycan Respublikasi Prezidentinin “Azor-
baycan Respublikasinda rabito vo informasiya
texnologiyalarinin inkisafi tizro 2010-2012-ci
illor iigtin Dovlot Programinin (Elektron Azor-
baycan)” tosdiq edilmosi haqqinda Soroncami,
“Dovlot orqanlarinin elektron xidmaotlor gostor-
mosinin togkili sahasindo bazi todbirlor haqqin-
da” 23 may 2011-ci il tarixli Formani vo digor
normativ hiiquqi aktlarla foaliyyoti tigiin hiiquqi
baza yaradilmisdir ( 2).

Olkomizdo “Elektron Hokumat” portalinin
foaliyyoti asason AR Prezidentinin 2013-cii il 5
fevral tarixli Forman ilo tosdiq edilmis “Elektron
Hokumot” portali haqqinda Osasnamo ilo ton-
zimlonir (3).

Bu Osasnamo “Dovlst orqanlarinin vo Azor-
baycan Respublikasinin Prezidenti torofindon
yaradilan publik hiiquqi soxslorin elektron xid-
motlor gostormasinin togkili sahosindo bozi tod-
birlor hagqinda” Azorbaycan Respublikasi1 Pre-
zidentinin 2011-ci il 23 may tarixli 429 némrali
Formaninin 3.3-cli bondino osason, Azorbaycan
Respublikasi Prezidentinin 2010-cu il 11 avqust
tarixli 1056 némrali Soroncami ilo tosdiq edil-
mis “Azorbaycan Respublikasinda rabito vo in-
formasiya texnologiyalarmin inkisafi iizro 2010-
2012-ci illor iigiin Dovlot Programi”nin (Elektron
Azorbaycan)” hoyata kecirilmosi lizro Todbirlor
Plan1”nin 7.2.1-ci yarimbondindon irali golon
vozifolorin hoyata kecirilmosi mogsadi ilo ha-
zirlanmigdir, dovlot organlarinin vo Azorbaycan
Respublikasinin Prezidenti torofindon yaradilan
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publik hiiquqi soxslorin (bundan sonra — dovlot
qurumlari) elektron xidmatlorindon “bir poancors”
prinsipi osasinda istifadoni tomin edon “Elekt-
ron hokumot” portalinin foaliyyotinin toskilinin
hiiquqi, toskilati vo texnoloji osaslarint miioyyon
edir (3).

Portal dovlot qurumlarinin elektron xidmot-
lorinin morkozlosdirilmis qaydada togdim olun-
masina, istifadagilorin onlardan istifadosinoe, dov-
lat qurumlarinin portala qosulmus informasiya
sistemlor vo ehtiyatlarindan (molumat bazalari,
molumat-axtarig sistemlori, reyestrlor vo digor
informasiya resurslar1) miivafiq sonadlor barado
ganunla miioyyon edilmis qaydada informasiya
alds edilmasinag xidmat edir.

Hazirda aparilan tohlil onu gostorir ki, portal-
da 35-0 yaxin dovlot qurumu torafindon 200-don
cox elektron xidmat istifadogilors togdim edilib.
Hor bir dovlot qurumu elektron xidmatlorini “Bir
pancara” prinsipi osasinda hoyata kegirir.

Olkomizdo xalq hakimiyyotino osaslanan
idaragiliyin togkil edilmosi, dévlet organlarinin
foaliyyotinin somorsliliyinin daha da artirilmast,
soffafligin tomin edilmasi vo biirokratiyanin ara-
dan qaldirilmasi iigiin elektron hokumaotin inki-
safi, tokmillogdirilmasi, elektron xidmatlorin sa-
yimin artirilmasi istigamatinds todbirlor tobii ki,
davamli olmalidir.

Bu konteksto miihiim tadbirlorden biri do Yerli
icra hakimiyyoti orqanlarinda votondas miiraciot-
lori lizro vahid elektron informasiya sisteminin
yaradilmas1 haqqinda AR Prezidentinin Forma-
nidir. Bu Formanla AR Prezidenti Azaorbaycan
Respublikasinda informasiya comiyyatinin inki-
safina dair 2014-2020-ci illor {i¢iin Milli Strategi-
yanin 10. 2.4-cii yarimbondins uygun olaraq (bu
strategiya AR Prezidentinin 2014-cii il 2 aprel
Sorancami ilo tosdiglonmisdir) dévlat organlarin-
da elektron sonad dovriyyasinin vo votondaslarin
miiraciatlori lizro kargiizarligin elektron formada
aparilmasini tomin etmok mogsadilo yerli icra
hakimiyyoti organalrinda votondaslarin miira-
ciatlori lizro vahid elektron informasiya sistemi-
nin yaradilmasini nozords tutur. Bu sistem yerli
icra hakimiyyoti orqanlarinda vaotondaslarin mii-
raciotlorinin geydiyyatinin aparilmasini, onlara
dair muxtalif tohlillorin hazirlanmasini, statistik
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molumatlarin vo hesabatlarin aldo olunmasini,
eloco do miiraciatlorin icrasina nozarotin hoyata
kegirilmosini tomin edir.

Olkomizdos elektron demokratiyanin forma-
lagsmas1 sahosindo on miihiim sonoadlordon biri
kimi icra hakimiyyeti orqanlarinin normativ
hiiquqi aktlarinin layihalorinin IKT vasitalori ilo
imumxalq miizakiresino ¢ixarilmasini nazordo
tutan Prezident aktlaridir.

Azorbaycan Respublikasi Prezidentinin 2011-
ci il 27 iyul tarixli Forman ilo tosdiq edilmis
fcra hakimiyyoti orqanlarmm normativ hiiquqi
aktlarinin hazirlanmasi1 vo qobul edilmasi qay-
dast haqgqinda Osasnamoyo goro Azorbaycan
Respublikasinin Nazirlor Kabineti vo markozi
icra hakimiyyati orqanlar1 torafindon hazirlanmis
normativ hiiquqi aktlarin layihalori (aldo olunma-
st qanunla mohdudlasdirilan informasiyalar1 oks
etdiron layiholor istisna olmagqla) razilagdirilma-
ya gondorildiyi andan “elektron hokumat” por-
talinda yerlosdirilmolidir. Portalda yerlosdirilmis
normativ hiiquqi aktlarin layihslorine dair verilon
tokliflor mogsodouygun hesab edildikdo nozora
alir, mogsadouygun hesab edilmoadikdo toklifi
veran $9xso bu barado asaslandirilmis cavab tog-
dim olunur.

Yuxarida gostorilon Prezidentin Formaninin
icrasini tomin etmok mogsadi ilo 25 iyun 2012-
ci il tarixdo Azorbaycan Respublikasinin Nazir-
lor Kabineti torofindon Nazirlor Kabinetinin vo
morkozi icra hakimiyyoti organlarinin hazirla-
diglar1 normativ hiiquqi aktlarin layihslorinin
“Elektron hokumat” portalinda yerlosdirilmasi
Qaydalar tosdiq edilmisdir.

Bu Qaydalar Azorbaycan Respublikasinin
Nazirlor Kabineti vo morkozi icra hakimiyyati
orqanlar1 torafinden hazirlanmis normativ hiiquqi
aktlarin layihslorinin “Elektron hékumat” por-
talinda yerlosdirilmosi, layiholorin agiq (ictimai
Vo ya pesokar) miizakirasi ham¢inin miizakirado
istirak etmis soxsloro informasiya sahiblori toro-
findon cavab verilmasi qaydalarint miioyyon edir
(4).

Azorbaycan Respublikasinin yeni (1995-ci il)
Konstitusiyasi gobul olundugu vaxtdan bu giino-
dok 6lkomizds insan vo votondas hiiquglarinin,
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azadliglarinin tominat1 sahasinda bir sira mithiim
hiiquqi sanadlar gobul olunmugdur. Homin sonad-
lorin vo Azarbaycan ger¢okliyinin retrospektiv
tohlili onu gostorir ki, bu aktlarin miiddoalari
osasinda 6lkomizdo insan hiiquqglarinin somorali
tominat sistemi yaradilmisdir.

1998-ci ildo timummilli lider Heydor Oliyev
miistaqil Azarbaycan Respublikasinin toraqqisini
mohz “insan meyart”nin inkisaf etdirilmasinda
gorarak, insan hiiquqglarinin miidafissi sahosindo
ilk fundamental sonad olan Milli Dévlat Progra-
mini1 tosdiq etmisdir.

Demokratik, hiiquqi dovlat vo votondag comiy-
yotinin formalasmasina, insan hiiquq vo azadlig-
larinin somoroli miidafissino yonalmis todbirlor
naticasinda bir ¢ox nailiyyatlor alds edilmisdir.

2006-c1 ildo gobul edilmis “Azorbaycan Res-
publikasinda insan hiiquglarinin miidafiosi tizro
Milli Foaliyyot Plan1” insan hiiquglarinin tomin
edilmosi prosesinin keyfiyyotco yeni miistoviyo
kecmasing, universal va regional saviyyads yeni
omokdasliq strategiyasinin qurulmasina, dovlstlo
votondas comiyyati arasinda torofdasliq miinasi-
batlorinin yaradilmasina xidmot etmisdir.

Insan hiiquq ve azadliglarmin miidafiosinin
somaraliliyinin artiritlmasi, hiiquq madoniyyati-
nin inkisaf etdirilmosi, normativ-hiiquqi bazanin
vo hiiquq miidafio sisteminin tokmillosdirilmosi
istiqgamotindo todbirlorin davamliliginin tomin
edilmosi mogsadi ilo 27 dekabr 2011-ci il tarix-
do Prezidentin Soroncamu ilo yeni Milli Foaliyyot
Plani tosdiq edildi (6, s.215).

Bu hiiquqi sonadda diggati calb edon masalalor-
don biri do elektron demokratiyanin inkisafina
yonolon todbirlorin - gdriilmosidir.  Azorbaycan
Respublikas1 Prezidentinin “Ddvlot organla-
rinin elektron xidmatlor gdstormosinin togkili
sahasindo bozi tadbirlor haqqinda” Formaninda
gostorilmisdir ki, modern vo ¢evik idarosetmonin
tomin edilmasi, dovlot orqanlarinin faaliyyatindo
soffafligin artirilmasi1 vo korrupsiyaya sorait ya-
radan hallarin aradan qaldirilmasi ii¢lin shaliyo
elektron xidmaotlorin gostorilmosi zoruridir. Bu
maqgsadlo markazi icra hakimiyyati orqanlarinin
rosmi internet sohifolorinds elektron xidmat bol-
mosi yaradilmali, xidmotin hoyata kecirilmosi
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liciin tolob edilon sonadlarin siyahist yerlosdiril-
moali vo vatondaslarin homin sonadloarlo birlikda
miiraciatlorinin elektron qaydada gqobul edilmasi
tomin edilmalidir. Homin Formanin icrasini to-
min etmok mogsadi ilo Azorbaycan Respublikasi
Nazirlor Kabinetinin 2011-ci il 24 noyabr tarix-
li gorar ilo “Markozi icra hakimiyyati organlari
torofindon konkret saholor {izro elektron xidmaot-
lor gostorilmasi Qaydalar1” va “Elektron xidmaot
ndvlarinin Siyahist” tosdiq edilmisdir (5).

Olkomizdo insan vo vatondas hiiquglarinin vo
azadlhiglarinin somorsli tomin olunmasi moqso-
dilo toskil olunan modern mexanizmlordon biri
do 13 iyul 2012-ci il tarixdo Azarbaycan Respub-
likas1 Prezidentinin Formani ilo yaradilan Azer-
baycan Prezidenti yaninda Vatondaglarin Xidmot
vo Sosial Innovasiyalar {izro Dévlot Agentliyidir.
Agentliyin asas vozifasi “Asan xidmot” moarkaz-
lorinin vahid sokildo idaro edilmosi, homginin
xidmot morkozlorindo foaliyyot gostoron dov-
lat organlarinin omokdaglarinin  faaliyystinin
olagolondirilmosini, nazarst vo giymotlondirme-
nin apartlmasini, dévlot orqanlariin informasi-
ya bazalarinin garsiliqh inteqrasiyasini, elektron
xidmatlarin togkili prosesinin siiratlondirilmasini,
bu sahodo idaroetmo sisteminin tokmillosdiril-
masini tomin etmoakdir. Agentliyin strukturu ve
osasnamasi Azorbaycan Respublikasi Prezidenti-
nin 2012-ci il 5 sentyabr tarixli formani ilo tosdiq
edilmigdir.

“Asan xidmot” morkozlorindo foaliyyatin ton-
zimlonmosi vo davranis Qaydalar1 Azorbaycan
Respublikasinin Prezidenti yaninda Vatondasla-
ra Xidmat vo Sosial Innovasiyalar iizro Dévlot
Agentliyinin kollegiyasiin 6 iyun 2013-cii il ta-
rixli gorart ilo tosdiq edilmisdir.

Bu giin “ASAN xidmot” morkozlordo voton-
daslara dovlot orqganlari ilo yanasi, 6zal sirkot vo
miuassisalor torafindon timumilikde 250-don ¢ox
miixtalif xidmatlor gostarir.

“ASAN xidmot” morkozlorindo daxili islor
organlarinin omokdaslar1 da voatondaglarimiza
soxsiyyat vasigolorinin verilmosi, siirliciiliik vo-
sigolorinin doyisdirilmosi vo digor masololorin
halli ilo bagli soffaf, operativ xidmatlor gostarir.

Olkomizds elektron demokratiyanin formalas-
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masi va inkisafi sahasinds yuxarida qeyd olunan
0lka bascisinin forman vo saroncamlarinin icrasi
moqsadilo Azorbaycan Respublikasinin Daxili
Islor Nazirliyindo do miivafiq islor hoyata kegi-
rilmisdir. Belo ki, respublikamizda “Elektron ho-
kumat” portalina qosulan, ilk “veb saytin1” ya-
radan dovlot orqanlarindan biri do mohz Daxili
Islor Nazitliyi olmusdur. Hal-hazirda Azarbaycan
Respublikasiin har bir votondast DIN-in bu say-
t1 vasitosilo daxili islor orqanlarinin foaliyyatini
tonzimloyon normativ hiiquqi aktlar vo xidmati
vozifalorin icrasi ilo bagli miioyyon molumatlarla
tanis ola bilor vo votondaslari maraqlandiran bu
vo ya digor mosaloalorlo bagli onlayn miiraciot edo
bilorlor.

Miiasir informasiya kommunikasiya texna-
logiyalar1 6lkomizds ictimai asayisin qorunmasi
vo ictimai tohliikasizliyin tomin olunmasi igino
do 6z layiqli tohfosini vermisdir. Bununla bagh
daxili iglor orqanlarinda “Tohliikasiz sohor” vo
“102” zong xidmatinin togkili vo foaliyystini xii-
susilo vurgulamaq yerina diisordi. Qeyd edilon-
lorlo yanasi daxili islor organlarinda operativ
idara¢iliyi tomin etmok mogsadils elektron sonod
dovriyyosi sistemi do foaliyyoto baglamisdir.

Dovlot idaragiliyi tocriibasi gostorir ki, miiasir
informasiya comiyyatinds elektron sistemin rolu
nd gadar boyiik olsa da o, monfi tozahiirlordon do
azad deyildir. Belo neqativ hallara kibercinayat-
lori, elektron sistem vasitosilo toradilon digar nov
cinayotlori aid etmok olar.

Qeyd olunan problemlorin hall olunmasi
vo aradan qaldirilmasi istigamotinds pesokar
miitoxossislorin hazirlanmasi respublikamiz {i¢iin
do boylik aktualliq kosb edir. Mohz buna goro do
DiN-in Polis Akademiyasinda “Informasiya toh-
liikasizliyi” fakiiltasinin yaradilmasi zaruri hesab
edilmis vo fakiiltonin tosis edilmaosi ilo bagl mii-
vafiq gerar qobul olunmusdur.

Bununla baglhh DIN-in Polis Akademiyasinda
mivafiq toskilati-texniki, todris metodiki todbir-
lor gbriilmiis vo ndvbati todris ilindon etibaran
bu fakulto tam foaliyyato baslayacaq. Umid edi-
rik ki, Tohsil Miiossisomiz bu saho {izro pesokar
miitoxassislorin  hazirlanmasi isina 6z layiqli
tohfosini veracokdir.



POLIS AKADEMIYASININ ELMI XOBORLORI / Ne 4 (24), 2019

Istifads olunan adobiyyatlar:

1. Azoerbaycan Respublikasi Konstitusiyas: B.2016.

2. “Azorbaycan Respublikasinda rabito vo informasiya texnologiyalarinin inkisafi tizre 2010-
2012-ci illor iiglin Dovlot Programi” Azorbaycan Respublikasi Prezidentinin 2010-cu il 11 avqust
tarixli 1056 némrali Soroncami il tosdiq edilmisdir. B.2010.

3. “Elektron Hokumaot” portali haqqinda Osasnama. Azorbaycan Respublikasi Prezidentinin
Formani, 5 fevral 2013-cii il.

4. Azorbaycan Respublikasi Nazirlor Kabinetinin vo morkozi icra hakimiyyati orqanlariin
hazirladiglart normativ hiiquqi aktlarin layihalorinin “Elektron hokumat” portalinda yerlasdirilmasi
qaydalari. Azorbaycan Respublikasi Nazirlor Kabinetinin qgorari, 25 iyun 2012-ci il.

5. “Morkozi icra hakimiyyeti orqanlari torsfindon konkret saholor {izro elektron xidmatlor
gostorilmoasi Qaydalar1” vo “Elektron xidmat ndvlorinin Siyahisi”. Azarbaycan Respublikasi Nazirlor
Kabinetinin Qoarar1, 24 noyabr 2011-ci il.

6. Insan hiiquglari (dors vesaiti). Polis Akademiyasi. “Miitorcim”. B.2012.

Mxeiixyn CysieiMaHOB
AKTYyaJIbHbIe TP001eMbl GOPMUPOBAHNS JIEKTPOHHOI 1eMOKPATHH B
Azepoaiinxanckoii Peciy0iuke.
Pe3rome

B nmanHOI cTarhe mpemiaraeTcss aBTOPCKOE OIPEICICHHUE MOHSTHS ICKTPOHHOU JIEMOKPATHH.
DNeKTpOHHAs AEMOKPATHUSI-ITO OCYIICCTBICHHE HAPOIOBIIACTHS, a TaKKe 00eCreueHne MpaB CBO-
0011 4enoBeKa U Tpa)JIaHrHA, OKa3aHUE OMPEACICHHBIX TOCYAaPCTBEHHBIX YCIyT HACETIEHO CTPaH C
HUCITOJIB30BaAaHUEM C6p€)KeHHI>IX I/IH(i)OpMaIII/IOHHO-KOMMyHI/IKaIII/IOHHI)IX TEXHOJIOT'UH. OIIHI/IM 13 BaX-
HBIX HalPaBJICHUH B TaHHOU cepe SIBISETCS CO3IaHus JICKTPOHHOTO PAaBUTEIILCTRA.

[IpaBoBast permaMeHTanus AesTeNbHOCTH «DNeKTpoHHOTO [IpaBuTenscTBay B AzepOaiimkaHCKon
PecnyOnuke ocymiecTBiIsieTcss HOPMATUBHO MPAaBOBBIM akTOM NMPHHATHIM [Ipesunentom Asepbaiin-
»aHkoi PecrryOmuku ot 5 deBpans 2013 rona.

Jeyhun Suleymanov
Actual problems of the formation of electronic democracy in the
Republic of Azerbaijan.
Summary

This article offers the author’s definition of the concept of e-democracy. E-democracy is the exercise
of democracy, as well as ensuring the rights of human and civil freedoms, the provision of certain
public services to populated countries using spared information and communication technologies.
One of the important directions in this area is the creation of electronic government.

Legal regulation of the activities of the «Electronic Government» in the Republic of Azerbaijan
is carried out by a normative legal act adopted by the President of the Republic of Azerbaijan on
February 5, 2013.
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Hayuno- ncciaenoBareinbckas gadoparopus «PoccueBenenue)

OXPAHA OCHOBHBIX ITPAB 1 CBOBOJI YEJIOBEKA
U T'PAKJJAHUHA B ASEPBAHI)KAHCKOM
PECHYBJHUKE U POCCUUCKOU ®EJIEPAIIUN:
KOHCTUTYIIMOHHBIE OCHOBBI

KiroueBble cjioBa: KOHCTUTYIIMOHHBIE TIpa-
Ba 1 cB0OOBI, KoHCcTHTYIIHST A3epOaikaHCKOM
Pecny6nmuku, Koncrutymust Poccuiickoit ®ene-
panyy, KOHCTHTYIMOHHBIC IPABOOTHOIICHHUS,
rapaHTUH MpaB U CBOOO/.

Acar sozlor: konstitusiya hiiquq ve azadliqla-
r1;, Azorbaycan Respublikasinin Konstitusiyasi,
Rusiya Federasiyasiin Konstitusiyasi, konstitu-
siya hiiquq miinasibatlori, hiiquq ve azadliglarin
tominati.

Keywords: constitutional rights and freedoms,
the Constitution of the Republic of Azerbaijan,
the Constitution of the Russian Federation,
constitutional legal relations, guarantees of rights
and freedoms.

JTHA U3 HACYIIHBIX MpoOJeM, SBISIO-

miasicsi Ha MPOTSHKEHUH HECKOIbKHUX

BEKOB OOBEKTOM W3Y4YCHHUS MHOTHX
HCCleIoBaTeNei, y4eHbIX —IIPaBOBEAOB, SBIIS-
eTcsi TmpoOiieMa IpaB YeIoBeKa W rpakJaHUHA,
a TaKKe B3aMMOOTHOIICHHS TPAXKIAHWHA U TO-
cynapctBa. IIpaBaMm denmoBeka gaBajoch camoe
pa3IUYHOE TOJUTHKO — IPABOBOE, PEITUTHO3-
HOE, 3TUYECKOE WIH ke (PUIOCOPCKOE TOJIKO-
BaHue M oOocHoBaHme. «M Tompko yxe B XVII
— XVIIIBB. oHU OONEKAOTCS B CTPOMHYIO TEO-
PHUIO HEOTUYXKTAeMBIX TIpaB YeJOBEKa, acCOIH-
upyemyio npexsae Bcero ¢ umeHamu JKan JKaka
Pycco (1712-1778), I'yro I'pouus (1583 -1645),
bapyxa Cnuno3sst (1632 — 1677), dxxona Jlokka
(1632 — 1704), lllapns Jlyu Monteckbe (1689
-1755), Tomaca Ileitna (1737 — 1809), Tomaca
Jxedbdepcona (1743 — 1826)»[1, 279]. B cra-
The 2,pEKOMEH/IOBAaHHOMN JJIsl BCEX CTpaH — 4Jie-
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HOB OOH nokymeHTe M, NpUHATON Ha TpeTheil
ceccun ['enepanpHoit Accam6iien OOH pe3sonro-
et 217 A (II) ot 10 nexadpst 1948 rogaBce-
oluieil JnexIapaluy IpaB YelloBEKa 3alUCaHo:
«Kasx1p1ii ueaoBek JoKeH 001a1aTh BCEMU Ipa-
BaMH M BCEMHU CBOOOIaMM,IIPOBO3IIIAIIEHHBIMHU
Hacrosimen [lexnapanueit, 6€3 Kakoro Obl TO HU
OBLIO pa3Nuy4Msl, KaK-TO B OTHOIIEHUHU PACHI, IIBE-
Ta KOXH, I10J1a, SI3bIKA, PEJIUTUH, TOJIUTUYECKUX
WIM UHBIX YOEXKIEHHM, HAIlMOHAIBHOIO WU CO-
LHAAIIBHOTO  MPOUCXOXKIEHUS, UMYIIIECTBEHHOTO,
COCJIOBHOTO MJIM MHOTO nojoxeHus.Kpome toro,
HE JIOJDKHO MPOBOJIUTHCS HUKAKOTO paziinyMsl Ha
OCHOBE IMOJIMTHYECKOTO, IPABOBOT0 UM MEX]TY-
HapOJHOI0 CTaryca CTPaHbl WU TEPPUTOPHUH, K
KOTOPOI 4YeNoBEK MPHUHAJIEKUT, HE3aBUCHUMO
OT TOTO, SIBIISIETCS JIU 3TATEPPUTOPHUS HE3ABUCH-
MOH, TIOJOIIEYHOM, HECAaMOYIIPABJISIOLIENCS NN
KaK-TMOOOTpaHUYEHHOM B CBOEM CYBEPEHUTETEN
[2]. Ceronus BeceoOmas nexkmapaius mpas 4emino-
Beka 1948 roga siBIsieTCS OAHUM U3 OCHOBHBIX
HMCTOYHMKOB MEXIYHAapOAHOIO IIpaBa, KOTOpas
OblTa MCIIONIb30BaHA MHOTUMHU CTPaHaMU JUIs
pa3pabOTKN TIONOKEHUH HAIlMOHAIBHBIX KOH-
CTUTYLIMH, Pa3JIMYHBIX 3aKOHOB M HOPMAaTHBHO
—IIPaBOBBIX AKTOB, KACAIOIIMUXCS BOMPOCOB IIpaB
YeNoBeKa, B YaCTHOCTH A3sepOaiimkanckas Pe-
cny6nuka u Poccuiickas @enepanus.

Cnenyer ormeTuTh, 4T0 OCHOBHBIE 3aKOHBI
TaKUX TOCyaapcTB Kak AsepOaifikan u Poccust
OpPUEHTHPOBAHBI MPEXK]IE BCETO, HA 3aKpEIICHHUE
MIPAaBOBOTO MOJIOXKEHUSI CBOMX TpaxkJaH, a Ipa-
BOBOH CTaTyc MHOCTPAHIIEB M JIUI] €3 rpa)aaH-
CTBa, OEKEHIIEB M BBIHYK/ICHHBIX [1€PECEIICHLIEB
BBIPAXA€TCsl B IPABOBBIX MHCTUTYTaX, OCHOBAH-
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HBIX Ha MPAaBOBOM CTaTyce IrpaxkJaH 3THUX TrOCy-
napctB. [IpaBoBO# cTaTyc JIMYHOCTU — 3TO KOH-
CTUTYIIHOHHO — MPABOBOW MHCTHUTYT, BKIIOYAIO-
M KaK MPaBUIIO, TaKUE JIEMEHTHI KaK Tpa-
JTAHCTBO, MPABOCYOBEKTHOCTD, MPaBa, CBOOOIBI
00513aHHOCTH, a TaK)Ke TapaHTUU MIPaB U CBOOO/I.
«'paxaaHCTBO KaK 3JEMEHT MPaBOBOIO CTary-
ca JMYHOCTU YCTAHABJIMBAET MPUHAIJIEHKHOCTD
KOHKPETHOTO HMHJUBHUIA K HApOAy TOCynapcTBa
U TIPEICTABIACT COOO yCTONYMBYIO TPAaBOBYIO
cBs3b Mexay Humu[3, 135]». Tak, crates 52
Konctutynmn AzepOaiimkanckoir PecrmyOnuku
YCTaHABIUBAET, YTO <JINIIO, OJBIACTHOE A3ep-
0ailJKaHCKOMY TOCYIapCTBY, MMEIOIIEEe C HUM
MOJUTHYECKYIO U MIPABOBYIO CBSI3b, & TAK)KE B3a-
MMHBIC TpaBa U OOS3aHHOCTH, SIBIISETCS TPaXK-
naHuHOM A3sepOaiikanckoit PecryOmukum»[4].
Takum 00pa3oM, MOKHO yTBEpXKAaTh, UYTO TPaXK-
JTAHCTBO CITYXKUT IOPUTUYECKIUM OCHOBAaHUEM JIJIsI
OIIpe/IeNICHUS TPaBOBOIO MOJIOKEHUS PA3INYHbBIX
KaTeropui JIMil, MPOXKUBAIOIINUX KaK HA TEPPUTO-
pun Azepbaiimkanckoil PecryOnuku, Tak ¥ Ha
tepputropun Poccuu. I[1paBoCcyOBEKTHOCTH, BHI-
TEKarolasi HEMOCPEACTBEHHO M3 TPak/IaHCTBA,
3aKJIIOYAeTCsl B CMOCOOHOCTH JUIa OBITh CyOb-
€KTOM IpaB M OOS3aHHOCTEH, a TaKkKe B CIIO-
COOHOCTH CaMOCTOSITENILHO OCYIIECTBISITh UX U
HECTH OTBETCTBEHHOCTb 32 HE Pean3alHrIo NpaB
Y HEUCIIOJIHeHHE o0si3aHHOCcTel. O01Iel mpaBo-
CIIOCOOHOCTBIO 00J1a/1al0T BCE KaTETOPHH JIMII,
COCTaBJISIIOIINE HAaCEeJICHUE [IByX TOCydapCTB
(Azepbaiimxan u Poccus), HO B TTOJIHOM 00beMe
o0afaloT TOJMBKO TpakaaHe rocyaapcTB(Asep-
Oaitmkan u Poccust). CornacHo cratee 60 Kon-
ctutyuun PO «rpaxnannn Poccuiickonn ®ene-
payy MOKET CaMOCTOATEIBLHO OCYIIECTBIIATH B
MIOJTHOM 00BbEeMe CBOM IpaBa M 003aHHOCTH C 18
ety [5].

bazucHbIM 351eMEHTOM MPaBOBOTO CTaTyca ye-
JIOBEKA M TPaKITaHUHA SBJISIOTCS UX KOHCTUTYIIHU-
OHHBbIE TpaBa, cB0OObI U 00s13aHHOCTH. Coryac-
HO onipeneneHruio M.B. barmnasi, «moj KOHCTUTY-
[IMOHHBIMU MPaBaMU U CBOOOJAMU MOHUMAIOTCS
Haubosee BaKHbIE IMpaBa U CBOOOJBI YEJIOBEKa
U TpPaxJaHWHA, PACKPHIBAIOLINE ECTECTBEHHOE
COCTOSIHUE CBOOOIBI W TIONYYAIOLIHE BBICIIYIO
IOpUIUYeCcKyto cury» [6, 168]. Mcxons u3 sToro
OTIpe/IeNICHUs] BUTHO, YTO B KOHCTUTYLHOHHBIX
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mpaBax M CBOOOAAX BBIPAXKAETCS PEalbHOE IO-
JIOKEHHE 4YeJIoBEeKa B OOIIECTBE U rocyldapCTBe.
KoncTutynmoHHbIMH TIpaBaMH U CBOOOJAMH B
Azepbaiimxkane 1 B Poccun 061a1ar0T He TOJb-
KO TpakJaHe JaHHBIX TOCYIapCTB, HO U JIPyTrHe
TUIa, HaXOAIIMecs Ha WX TEPPUTOPHSX, T.C.
WHOCTpPaHHBIC TpaXKJaHe, arnaTpuibl, OUNarpu-
IIbI, OCKEHIIBI W BBIHY)KJIEHHBIC IEPECEIICHIIBI.
KoHcTuTynun 1 HOpMaTUBHO — MPaBOBBIE AKTHI
3TUX TOCYAApCTB PErYIUPYIOT MPaBOBOM CTa-
TyC YeJIOBEKAa W TpakKJIaHWHA, HAACISS KaXKIyIO
U3 BBIIICHA3BAaHHBIX KaTerOpUil COOTBETCTBY-
omuUMH TipaBaMu. KOHCTUTYLIMOHHBIE TpaBa U
CBOOOIBI K€ SIBIISIIOTCSI OCHOBHBIM 3JIEMEHTOM
KOHCTUTYLIMOHHBIX TPaBOOTHOLICHHUH, KOTOpHIE
BO3HHMKAIOT MEXAY YEJIOBEKOM (IPakIaHUHOM)
U rocyJapCcTBOM. DTH IpaBa U CBOOO/bI, B CBOIO
o4epelib, MOPOXKIAIOT 00A3aHHOCTh TOCY/IapCTBa
3allMILIATh U OXPAHITH KAXKJIOTO OT/IEIBHOTO Ye-
noBeka (rpaxaanuHa). «Korncturynnonnas o0s-
3aHHOCThH — YCTaHOBJICHHAs] TOCYIapCTBOM B WH-
Tepecax BCEX WICHOB OOIIECTBA U 3aKpeTieHHAs
B €r0 KOHCTUTYITUU HEOOXOTUMOCTD JJIs TpaK/a-
HUHA JICWCTBOBaTh, BECTU Ce0sl OMpPEeeTICHHBIM
00pa3oM M HECTH OTBETCTBEHHOCTh 32 CBOE He-
npaBoMepHoe noseneHue(3, 143].

Bonbiroe konuuecTBo 3TUX MpaB 3aKperiseT-
Csl OTPaclIeBBIMH 3aKOHOJIATEIbCTBAMU JITAHHBIX
TOCYJIapCTB, T.€. TPAXXIAHCKUM, TPYIOBBIM, Ce-
MeHHBIM, YTOJIOBHBIM U Jip. Hekotopelie 3 mpas
1 00s13aHHOCTEH BBITEKAIOT U3 MPUHAICKHOCTH
JIUIIA K TPaKIaHCTBY KOHKPETHOTO TOCY/IapCcTBa,
a OTBETCTBEHHOCTh HECEHHs 00s3aHHOCTEH pac-
MPOCTPAHSIETCS HA BCEX IPaK/laH B OJIMHAKOBOM
Mepe. Tak, myHkt | crareu 76 Kouctutymum
AzepbaiikaHa ycTaHaBiIuBaeT: «3amura Ponu-
Hbl — JIOAT KaXXJ0ro rpaxaaHuHa» [4]. A, Ha-
npumep, 0oJbllas 4acTh 00A3aHHOCTEH, yKa3aH-
Hbix B KoHctutynuum Poccuiickoit ®eneparuu,
pacrpoCTpaHsieTcss HE TOJIbKO Ha POCCUHCKHUX
TpakJaH, HO M Ha JPYTHUe KaTeropuu JIHII, Mpo-
KUBAIOIINX Ha Tepputopun Poccuiickoit dene-
pauuu, yToBIpodemM, ycraHaBiauBaeT u Koncru-
Tyuus AsepOaiimkanckoit PecnyOnmuku. Tak,
crarbst 57 Konctutynuu Poccuiickoit ®denepa-
MU TJACHUT: «KKIBIA 00s3aH TUIATUTH 3aKOH-
HO YCTaHOBJIEHHBIE HAJIOTU U COOPBI», a CTaThs
58, 4TO «Kaxablii 00s3aH COXPAHATH MPUPOIY
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U OKpYXaIoIyIo cpeny, OepekHO OTHOCUTHCS K
MPUPOJHBIM OoraTcTBam» [5].

CrnenyeTr OTMETHTb, YTO B peaju3allud U OX-
paHe MpaB 4eJIOBEKAa YyYaCTBYIOT JIBa OCHOBHBIX
CyObeKTa: JIMYHOCTH (UEJIOBEK U IPAKIaHHH) U
rOCyAapCcTBO, ACHCTBYIOIIEE Yepe3 CBOU OPTaHbI.
Takum oOpa3oM, mpaBaM U CBOOOAAM YelIOBEKa
(rpaxgaHnHA) COOTBETCTBYIOT M OOS3aHHOCTH
roCyAapcTBa MO CO3/IaHUIO YCJIOBUN AJIS MOJb-
30BaHUs MMpaBaMU U CBOOOAAMH; OOS3aHHOCTSIM
yesioBeka (Ipa)kAaHMHA) COOTBETCTBYET IPABO
rocyaapcTBa TpeboBarh ux ucnoiaHenus. Cornac-
HO xapakrepuctuke, fanHou JI.J[. BoeBoguHbim
10 BONPOCY B3aMMHBIX MPaB U 00A3aHHHOCTEH,
MOKHO HaOIIOaTh COOTBETCTBYIOIIMI BBHIBOJ:
«Boznaras Ha rpa)kaH OCHOBHBIE OOsI3aHHOCTH,
roCyAapCTBO COXpaHsET 3a cO00W BO3MOKHOCTh
B JIUIIE COOTBETCTBYIOUIMX OPraHOB yCTaHABJIH-
BaTh COIEpKaHHE U W 00BEM ITUX OOS3aHHO-
CTe myTeM H3JaHHsl KOHKPETHU3UPYIOLIUX aK-
TOB, OTPEAETATH YCIOBUS X HCIIOIHEHUS, PU-
HUMAaTh MEpbI BO3JCHCTBUSA K TE€M, KTO 3JI0CTHO
yKJIOHseTCs OoT uX HeceHus. [logo6HO ToMy Kak
KOHCTUTYIIMOHHBIM TIpaBaM M CBOOOAaM COOT-
BETCTBYIOT 0053aHHOCTHU TOCYJapcTBa U €ro op-
raHoB CO3/1aBaTh, PyYKOBOACTBYSICh MPUHIUIIAMU
3aKOHHOCTH, TaKH€ YCIOBHS, MPEIIPUHUMATH
TaKue MEpBhl, KOTOPbIE JTOKHBI 00€CIeYUTh HEY-
KJIOHHO€ HCIIOJIHEHUE COfiep Kallluxcs B 00s13aH-
HocTsX npeanucannii (7,139-140)».

Heobxomumo ormertuts , uto u KoHcTUTyHs
Azep0aiimxana, u Koucturymus Poccun mpenyc-
MaTpPUBAIOT U YICJSIIOT TaKkKe BHUMAaHHE rapaH-
TUSIM TIpaB U CBOOOJ YeJIOBEKAa M TpakIaHWHA,
oOecrieunBaomye (GaKTHUECKYI0 peaTnu3alnio
npaB. Tak, ctatest 71 Koncrurynun AzepOaii-
xaHckoll PecmyOnmuku, KoTopas o3araBlieHa
«l"apanTus nmpaB u cBOOO YeIOBEKAa U Ipaxkia-
HUHA» TMOJHOCTBHIO TOCBSIIEHA JTaHHOW TEMe.
[MynkT | gaHHON CcTaThU TMACHUT: «COOMIONATH U
3alMIIATh [IpaBa U CBOOOJbI YEJIOBEKA U Ipaxk-
JaHWHA, 3aKkperuieHHble B KoHcTuTynuu, sBis-
eTcst 003aHHOCTBIO OPraHOB 3aKOHOJATEIBbHOM,
WCIIOJTHUTENIbHOM U CyneOHOM BiacTei», a MyHKT
Il ycraHaBIMBAaeT, YTO «HUKTO HE MOXKET OTpaHU-
YHUTh OCYILECTBICHHUE MIPAaB U CBOOO YEIOBEKA U
rpaxaanuHa» u T.4. [4]. A B Konctutyuun Poc-
cuiickoit denepand HOPMBI, 3aKPEIUISIONINE
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rapaHTUH, BKIIOUEHBI B IIaBY O MpaBax U CBOOO-
JlaxX, ¥ B KOMIUIEKCE C HUMU COCTaBJISIFOT OCHOBBI
MPABOBOT'0 CTaTyca YejoBeKa U rpakJaHNHA, YTO
noATBepxkaaeTcss crarbet 64 OCHOBHOTO 3aKo-
Ha. IlpoBeneHHOe uccieOBaHUE COAEpPMKAHUS
KOHCTUTYIIMOHHO-TIPABOBOT0 CTaTyca JUYHOCTH
B 3aKOHOJATENIbCTBE JBYX COBPEMEHHBIX TI'OCY-
JapCTB MO3BOJISIET CIENATh BBIBOJ O TOM, YTO B
Koncturynmsix Asepbaitmkanckoit PecmyOonuku
u Poccutickont denepanuu npuCcyTCTBYIOT CIIEU-
aJIbHbIE Pa3/IeIIbl, HOPMbI KOTOPBIX pPEriIaMEHTH-
PYIOT paMKH, (GOPMBI U METO/IBI B3aUMOJICHCTBHS
JMYHOCTHU C OOILIECTBOM M TOCYIapPCTBOM.

B coBpemeHHON NpaBOBOM HayKe rapas-
TUU TPaB M CBOOOJA MPHUHITO OMPENENITh Kak
«YCIIOBHSI U CPEICTBA, KOTOPbIe 00eCIeunBaOT
uX (PaKTUYECKYIO pealn3aliio U Ha/IeKHYI0 OX-
pany (3ammty)» [8, 194].

Tak, wacts 1 crarbu 45 Konctutyuuu Poc-
cum macut: «locynapcTBeHHas 3amura npas u
cBOOOJ yenoBeka U rpaxaanuHa B Poccuiickoii
@enepauuu rapaHtupyercsi»[S]. 310 mosoxe-
HUE 3aKpervisieT 00sS3aHHOCTh roCyAapcTBa pas-
JUYHBIMU TIPAaBOBBIMH CpEICTBaMU 0OOecIedn-
BaTh 3allUTy NpPaB U CBOOO, OCYIIECTBIATh UX
perynupoBanue. MoxHO caenaTb BBIBOJ, YTO B
rapaHTUPOBAHHOCTH TpPaB M CBOOOJ y4acCTBYIOT
BCE OpraHbl FOCYJapCTBEHHOM BJIACTH, BKJIIOYAs
IJ1aBy TOCYIapCTBa, IMPABUTEILCTBO, CYAEOHYIO
CUCTEMY, U HECOMHEHHO, MEXIyHapOJIHYIO 3a-
uury. K npumepy, crates 60 Konctutynumn
AzepOaiimxanckoit  Pecrybnuku — mocBsiieHa
«AJIMUHUCTPAaTUBHON U CyneOHOW TapaHTHH
npaB U cBOOON», B MyHKTe | KOTOpO TOBOPHUT-
Csl, YTO «KaXIOMY TapaHTHUPYIOTCS 3allliTa ero
npaB ¥ CBOOOJ B aIMUHUCTPATUBHOM IMOPSIIKE U
cyne»[4].

B cBoro ouepenb, crarbs 46 Koncruryuuu
Poccuiickoit @enepaniii TakkKe TrapaHTUPYET
«...KaXJIOMy CyaeOHYIO 3aIllUTy €ro MpaB 1 CBO-
601»[5].Takas 3amuTa cuntaercs camoit 3 dek-
TUBHOM U HaJIeKHOM, TOTOMY YTO JIOCTYIIHA Ka-
KJIOMY YEJIOBEKY, KOTOPBIA MOXET 00XKaoBaTh
B Cyzle JItoObIe pelieHus, TeUCTBUS W Oe3/eH-
CTBUSI OPTraHOB TOCYIapCTBEHHOW BIACcTU M T.II.
[Iponenypa oOpaiieHust pOCCHUICKUX Ipa)i1aH B
cyneOHbIE OpraHbl PErylIupyeTcss «3aKOHOM 00
00XaJI0BaHWM B Cy/ JACHCTBUN M PEIICHHM, Ha-
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pYILIAIONINX TIpaBa U CBOOOABI rpakaaH oT 14 ne- nmpyercs KoHcTuTynusMu OBYX CTpaH, Mpeio-
ka0Opst 1995 roga. B AzepOaiimkane 3TH BOTPO- CTaBISIONIME CBOMM IpakJIaHaM MpaBo obOpariie-
CBhl perynupyrorcs 3akoHOM A3epOalKaHCKOM HHS C KanoOoW B MEXIOoCylIapCTBEHHHBIE Opra-
Pecny6onmuku «O0 00:kanmoBaHUM B Cy/A€ pellle- HbI [0 3allUTe [IPaB U YeI0BEKa.

HUM U JedcTBuil (0e3neiicTBUS), HapyIIAOMINUX Omnpenenenre U yCTaHOBJIEHUE FapaHTUN
nmpaBa U cBoOOABI Tpaxaan» oT 11 utoHs 1999 mpaB u cB0OOI YeIOBEKA M IPAKIAaHWHA, a TAKKE
rona.Crarpst 1 3akona mmacut: «Kaxaplii rpak- co3gaHne HEOOXOAUMBIX IOJUTHKO — MPaBOBBIX
naHuH A3sepOaitkanckor PecnyOnuku, cumTa- MEXaHW3MOB 3aIlIUTHI IIPAB YEIOBEKa SBIISCTCS
IOLIUI HapYIIEHHBIMU CBOU TpaBa U CBOOOJBI B Ba)KHEHIIEH 3a/1aueil, U B CBOIO ouepeasr 00si3a-
pe3yabTare penieHui u aerictBuil (6e31eCTBUs) TENbHBIM PEKBH3UTOM JTFOOOTO MPABOBOTO JEMO-
rOCyAapCTBEHHBIX OPraHOB M OPraHOB MECTHOIO  KPaTUYECKOro rocylaapcTBa, B TOM uucie Asep-
caMoOyTpaBJIeHHs], NPEANpUsATUil, yupexaeHuil Oaiimkana u Poccun. B xoxe uccnenoBanus cue-
Y OpraHu3aiyii, o0IIeCTBEeHHbIX OOBEIMHEHUH, JIaH BBIBOJ, YTO peajbHas TapaHTUPOBAHHOCTH
JOJDKHOCTHBIX JIMI, UMEET MPaBO 0OpaTUThbCA B IPaB M CBOOOJ IMO3BOJIET YEJIOBEKY (rpakia-
cym» [9]. HUHY) CUUTATh Ce0sl MOTHOMPABHBIM, CAMOCTOSI-

B 3aknroueHnn HEOOXOAMMO JOOABUTH M BO-  TEJIBHBIM U 3aIIUIIEHHBIM 4YIEHOM OOIIECTBA.

MIPOC MEKIYHAPOIHON 3aLIUThI, KOTOPBIM pery-
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Reyhan Cofarova
AZORBAYCAN RESPUBLIKASI VO RUSIYA FEDERASIYASINDA INSAN
VO VOTONDASLARIN HUQUQ VO OSAS AZADLIQLARININ MUDAFIOSI:
KONSTITUSIYA OSASLARI
XULASO

Insanhiiquglartinstitutuayri-ayridévlatlorin konstitusiya hiiququ sahasinin osas institutlarindan
biri sayilir. Dévlatlorin asas ganunu - Konstitusiya, insan vo votondaslarin asas hiiquq vo azadliglar
qanunlarin monasini, mozmununu va tatbiqini, dovlet hakimiyyati orqanlarinin, yerli 6ziintiidaroetma
orqanlarmin faaliyyatini miioyyanlosdirir. Maqalode miusllif Azarbaycan Respublikasi vo Rusiya
Federasiyasinda soxsin osas hiiquq vo azadliglariin miidafissindo konstitusiya osaslar1 masalosini
qaldird1 vo onlarin miiqayisali tohlilini apard.

Reyhan Jafarova
PROTECTION OF FUNDAMENTAL RIGHTS AND FREEDOMS OF HUMAN AND
CITIZEN IN THE AZERBAIJAN REPUBLIC AND THE RUSSIAN FEDERATION:
CONSTITUTIONAL BASES
SUMMARY

The Institute of rights and freedoms is the central institution in the constitutional law of
individual States. In accordance with the Basic Law of States —the Constitution, human and civil rights
and freedoms determine the meaning, content and application of laws and the activities of all State
and local government administration. In this article, the author raised the issue of the constitutional
bases for the protection of the fundamental rights and freedoms of the individual in the Republic of
Azerbaijan and the Russian Federation and made a comparative analysis of them.
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AZORBAYCAN RESPUBLIKASINDA ELEKTRON
VIZANIN TOTBIQI OSASLARI
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rizm, acnabilar va votondaglhigi olmayan soxslor.
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uvasir dovrda hoar bir dovlatin mil-
li tohliikasizlik maraglarinin qo-
runmasi zorurati bir sira mihim

amillorlo yanasi, miqrasiya proseslorinin sivil
tonzimlonmasi zoruratini do aktuallasdirir. Qlo-
ballagsma proseslori ilo baglh ddvlotlor arasinda
faktiki sorhodlorin todricon aradan galxmasi,
transmilli korporasiyalarin niifuz dairesinin dur-
madan genislonmasi, diinya iqtisadiyyatinin uni-
versallagmasi, hoyat torzi vo davranislarin «vahid
standartlariynin yaranmasi, istehsal, istehlak vo
ticarotin unifikasiyasi soraitindo miqrasiya pro-
seslori da global saciyyas dasiyir.

Migrasiya proseslorinin vahid vo ¢evik pro-
sedurlar osasinda tonzimlonmasi, bu sahado an-
gollorin tamamile aradan galdirilmasi maqgsadilo
Azarbaycan Respublikasinin Miqrasiya Macal-
lasinin tasdiq edilmasi, qiivvays minmasi vo bu-
nunla bagl hiiquqi tonzimlomoe haqqinda Azor-
baycan Respubikasinin 02 iyul 2013-cii il tarixli
713-IVQ némrali Qanunu gobul edilmisdir.

Molum oldugu kimi Miqrasiya Macallosi mig-
rasiya proseslori ilo bagli bir ¢ox masalalarle ya-
nast acnabilors vo votondagligi olmayan soxslora
Azarbaycan Respublikasina galmok, Azarbaycan
Respublikasinda miivoqgeti olmaq, yasamaq vo
islomak hiiququ veran sonadlorin ndvlari va onla-
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rin verilmasi qaydalarin1 da tonzimloyir.Sadala-
nan hiliquqa osas veran rosmi sonadlordon birido
vizadir.Belo ki, Miqrasiya Macallonin 3.0.16-c1
maddasine asason viza dedikds — acnabilarin vo
votondasligi olmayan soxslorin dovlot sorhaddi-
nin buraxilis montogolorindon miioyyon olunmus
qaydada kegmoklo Azorbaycan Respublikasina
golmosino vo Azaorbaycan Respublikasindan get-
masing, vizada gostorilmis miiddat orzinds 6lko-
do miivaqgati olmasina hiiquq veran rosmi sonod
basa dustliir.(2,s 34)

Viza ilo yanas1 Miqrasiya Macallasinin 38-ci
maddoasinda “Elektron viza” ila da bagl bir ¢cox
miiddoalar 6z oksini tapmisdir. Lakin, Miqrasiya
Macallasinin 3-cli maddesinds vizaya anlayis ve-
rilmisolsada,“elektron viza”anlayigini oks etdiron
hor hans1 miiddoa 6z oksini tapmamisdir. Bununla
bagl toklif edirom ki, Miqrasiya Macallosino“e-
lektron vizanin”anlayisini oks etdiron miivafiq
maddoanin alave olunmasi maqsade uygun olardi.

Diisiiniiriik ki, elektron vizaya asagidaki an-
layis1 vermok olar:Elektron viza—o6lkoyo golon
acnobilara vo vatondasligi olmayan soxslors bir-
dofalik — 30 giinadok, ¢oxdoafalik 90 — gilinadak
0lkods miivoqgoati olmahiiququyaradan hava li-
manlarinda verilon rosmi sonaddir.

Migrasiya Macallasinda tasbit olunmus viza
anlayis1 ilo elektron vizaya verdiyimiz anlayis
arasinda miiqayiso aparsaq gororik ki, bu an-
layislar bir birino hiiquqi cohotdon oxsar olasa-
larda, mahiyyat vo verilmo miiddoatlorine gore
forglonirlar. Belo ki,6lkomiza goalon acnabilara vo
votondasligl olmayan soxslorogoxdofalik — 2 ilo-
dokviza verildiyi halda, elektron vizanin verilmo
miiddeti 90 glinadok miioyyanlosdirilmisdir.

INSAN HUQUQLARI
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Bundan belo naticoys golmak olar ki, Migq-
rasiya Macallosinin 25 vo 26-c1 maddolorindo
nozordo tutulan rosmi sofor vo isgilizar sofor vi-
zalarinin verilmo miiddsti 180 gilinadok oldugu
halda homin magsadlorlo 6lkoyo golon ocnabilor
vo votondasligi olmayan soxslora elektron viza-
nin verilmoasi miimkiin deyildir.

Qeyd etmok lazimdir ki, oacnabilor vo vaton-
dasligi olmayan soxslor onlara vizanin verilmosi
iciin miivafiq icra hakimiyyati orqanlarina mii-
raciot edorkon togdim etmali olduglari sonadlorin
siyahis1 Miqrasiya Macallasinin 36-c1 maddosin-
do 6z oksini tapmigdir. Habels, Miqrasiya Mo-
collosinin 37-ci maddesindo vizanin rosmilosdi-
rilmasi qaydalari, 38-ci maddosindo iso*“Elektron
vizaninverilmosi qaydalar1 gostorilmisdir. Belo
ki, Miqrasiya Macallosinin 38- ci maddasine
osason Azorbaycan Respublikasina golon ocno-
bilor vo votondasligi olmayan soxslor “ASAN
Viza” sistemi vasitosils elektron viza ala bilorlor.
Elektron qaydada verilon birdafalik vizada 6lke-
do galma miiddoti 30 giinadok, coxdofalik vizada
159 90 giinodok miioyyan edilir. (2, s 40- 42)

“ASAN Viza” sistemi “Azarbaycan Respubli-
kasinin beynalxalq hava limanlarinda acnabilora
vo votondagligl olmayan soxsloro viza verilmo-
si prosedurunun tokmillosdirilmasi haqqinda”
Azorbaycan Respublikast Prezidentinin 31 yan-
var 2018-ci il tarixli Formanina asason totbiq olu-
nur. Formana asasonAzarbaycan Respublikasinin
ganunlarinda, Azorbaycan Respublikasi Prezi-
dentinin aktlarinda vo Azorbaycan Respublikasi-
nin dovlotlorarasi vo ya hokumatlorarasi miiqa-
vilalorinds nazards tutulmus hallarda acnabilara
vo votondasligi olmayan soxsloro Azorbaycan
Respublikasinin beynolxalq hava limanlarinda
viza verilmoasi “ASAN Viza” sistemi vasitosilo
elektron qaydada hoyata kegirilir. (3)

“ASAN Viza” sistemi vasitosilo verilon
elektron vizalarin rosmilogdirilmasi proseduru
Azorbaycan Respublikasinin Prezidenti yanin-
da Votondaslara Xidmat vo Sosial Innovasiyalar
tizro Dovlot Agentliyi torofindon hoyata kegirilir.
“ASAN Viza” sistemi vasitosilo verilon elektron
viza li¢iin 20 ABS dollar1 mobloginds dovlot rii-
sumu almir. Habelo, viza ils slagadar ddonislorin
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“ASAN 06donis” sistemi vasitosilo hoyata kegiril-
masi Azarbaycan Respublikasinin Prezidenti ya-
ninda Votondaslara Xidmot v Sosial Innovasiya-
lar iizro Dovlot Agentliyi torafindon tomin edilir.

Homginin, “ASAN Viza” sistemi {izorindon
geyri-is vo bayram giinlorindon asili olmayaraq
3 saat orzindo siirotlondirilmis viza rosmilosdiril-
mosi imkan1 tomin edilmisdir. Bu xiisusda, acno-
bilor vo vatondasligi olmayan soxslor www.evisa.
gov.az internet sohifosino daxil olduqda, otrafli
molumati alaraq, elektron viza ii¢iin miiraciot edo
bilorlar. (4)

Sorh edilonlorden aydin olur ki, Azorbaycan
Respublikasi Prezidentinin 31 yanvar 2018-ci il
tarixli Forman1 Azorbaycan Respublikasinin bey-
noalxalq hava limanlarinda viza verilmasi prose-
durunu tokmillasdirmok, bu sahads miiasir infor-
masiya texnologiyalarini totbiq etmokls operativ-
liy1 vo soffaflig1 tomin etmok moqsodi dasiyir.

Onu da geyd etmok lazimdir ki, Miqrasiya
Macallasinin 38.2-ci maddesina goro elektron
viza siyahis1 Azarbaycan Respublikasinin Xarici
Islor Nazirliyi torafindon tosdiq edilon &lkolorin
votondaslarina vo homin 6lkods daimi yasayan
vatondaslig1 olmayan soxslors verilir. (2,s 43)

Azorbaycan Respublikasinin Xarici Islor Na-
zirliyi torofindon tosdiq edilon elektron viza ve-
rilon olkalorin siyahisi agagida gostorilmisdir:

ABS, Albaniya, Almaniya, Andorra, Argen-
tina, Avstraliya, Avstriya, Baham adalari, Bar-
bados, Belgika,Bohreyn,Birlosmis Kralliq,Bir-
losmis Orob Omirliklori, Boliviya, Bolgaristan,
Bosniya vo Hersoqovina, Braziliya, Bruney
Darussalam, Cibuti, Conubi Afrika,Danimarka,
Ekvador,Estoniya,Cex Respublikasi ,Finlandiya,
Fransa, Hindistan, Honduras, Cili, Cin, Kanada,
Kipr, Kolumbiya, Koreya Respublikasi, Kosta
Rika, Kuba, Kuveyt, Latvia, Olcozair, Litva, Lix-
tensteyn, Liiksemburq, Macaristan, Makedoniya,
Malayziya, Maldiv, Malta, Mavriki, Meksika,
Monako, Mongolustan, Monteneqro, Miigoddos
Taxt-tac (Vatikan), Morakes, Indoneziya, Nepal,
Niderland, Norve¢, Oman, lordaniya, Pakistan,
Panama, Paraqvay, Peru, Polsa, Portuqaliya,
Qotor, Qvatemala, Iran (Islam Respublikasi), Sri
Lanka, irlandiya, Ruminiya, San-Marino, Serbi-
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ya, Seysel adalari, Singapur, Islandiya, Slovaki-
ya, Sloveniya, Ispaniya , Israil, Soudiyys Oro-
bistani, Isveg, Isve¢ra, Tailand, Italiya, Trinidad
vo Tobaqo, Tiirkmonistan, Vyetnam, Xorvatiya,
Yamayka, Yaponiya, Yeni Zellandiya, Yunanis-
tan. (5)

Siyahidanda goriindiiyii kimi yalniz adlan
geyd edilon 94 6lkonin votondaslarina vo homin
Olkolordo daim yasayan votondasligi olmayan
soxslore Azarbaycan Respublikasinin beynalxalq
hava limanlarinda elektron viza verils bilor.

Bels ki, Azarbaycan Respublikasinda elektron
vizanin alinmasi qaydas1 Miqrasiya Macallasinin
38-ci maddosi ilo tonzimlonir. Homin maddenin
miiddaasina gora elektron viza almagq li¢iin acno-
bilor vo ya votondasligi olmayan soxslor “ASAN
Viza” sistemindo yerlosdirilmis elektron miiraciot
formasinda noazards tutulan molumatlart sistema
daxil etmoali, miiracistin qobul olunmasi baro-
do miivafiq tosdignamo aldigdan sonra “Dovlot
riisumu haqqinda” Azarbaycan Respublikasinin
Qanunu ilo miioyyan edilmis moblagdo dovlat rii-
sumunu elektron gaydada 6domolidirlor.Elektron
vizanin verilmasi ilo bagli miiraciot gobul edil-
dikdon sonra on geci 3 is giinii, elektron vizanin
stiratlondirilmis qaydada alinmasi iigiin miiraciot
edildikdo i1so on geci 3 saat miiddstindo “Gi-
ris-¢1x1$ vo geydiyyat” idarolorarasi avtomatlas-
dirilmis molumat-axtaris sisteminin mohdudiyyot
styahilar1 tizro yoxlama aparilir, imtina ti¢lin asas
olmadiqda viza rosmilogdirilorok miiraciot etmis
soxsin elektron pogt linvanina gondorilir. Viza
verilmoasindon imtina edildikds, miiraciot etmis
soxsin elektron pogt tinvanina bu barado molumat
gondorilir. (2, s 43-44)

Onu da geyd etmok lazimdir ki, elektron viza
pasporta yapisdirilmir, ocnabi vo ya votondasligi
olmayan soxs Azorbaycan Respublikasinin dov-
lat sarhaddinin buraxilis montaqasindon kegorkon
cap edilmis elektron vizani vo ya hamin vizanin
molumatlarin1 sarhadkegmo sonadi ilo birgs tog-
dim edir. Dovlat sorhaddinin buraxilis montoqo-
sindon kegorkon pasportda soxsin Azorbaycan
Respublikasinin orazisino daxil olmasi vo Azor-
baycan Respublikasinin orazisini tork etmaosi
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barado qeyd aparilir. Habelo, Miqrasiya Macal-
losinin 16.1-ci maddoasindo nozordo tutulmus
hallarda elektron viza verilmosi haqqinda miira-
ciot rodd edilir, verilmis viza logv edilir vo soxs
Olkoyo buraxilmir. Tokrar miiracioto imtinani do-
guran sobablor aradan qaldirildigdan sonra baxi-
lir. Ocnabilar vo ya votondagligi olmayan soxslor
yalniz Azorbaycan Respublikasinin orazisini tork
etdikdon sonra yeni elektron vizanin alinmasi
ticlin miiraciat eds bilarlor.

Bundan basqa, Miqrasiya Macallasinin 38.11-
ci maddasing asason acnobilar vo ya votondagligi
olmayan soxslor (Azorbaycan Respublikasinda
miivoqqoti olma miiddoti uzadilmis vo ya mii-
voqqgeti yasamaq icazosi almis soxslor istisna
olmagqla) dlkoya daxil olarken toqdim etdiklori
elektron viza asasinda Azorbaycan Respublikasi-
nin drazisini tork etmoalidirlor. (2, s 45)

Diinya dovleatlorinin viza sisteminin totbiqi
mosalalori hor bir dovlotin 6z daxili ganunverici-
liyi ilo tonzimlonir. Milli Qanunvericiliklo yanasi
elektron vizanin verilmosi masalosinin tonzim-
lonmasi ilo bagli miigayiso aparmaq ti¢lin Rusi-
ya Federasiyasinin milli qanunvericiliyins digqot
yetirok. Belo ki, “Rusiya Federasiyasina golmoak
vo Rusiya Federasiyasindan getmok qgaydasi
haqqinda” 15 Avqust 1996-c1 il tarixli 114-FZ
nomrali Federal Qanunun 6-c1 maddosing 9sason
Rusiya Federasiyasina daxil olarkon vo Rusiya
Federasiyasindan ¢ixarkon xarici votondaslardan
va ya vatondasligi olmayan soxslordon soxsiyyot-
lorini tosdiq edon vo Rusiya Federasiyasi torofin-
don taninan etibarli sonoadlori vo Rusiya Federa-
siyasinin beynoalxalq miiqavilolorindo, bu Federal
Qanunda va ya Prezidentin Formanlarinda basqa
hal nazordos tutulmadiqda viza tolab olunur. (6)

Federal Qanunun miiddoasindan goriindiiyti
kimi, Rusiya Federasiyasina daxil olmaq vo ya
Olkonin orazisindon tranzit kegmok {i¢iin viza re-
jimi tatbiq olunur ki, bu da Rusiya qanunlari ilo
mioyyon edilmis qaydalara uygun olaraq vizala-
rin alinmasini tolob edir.

Qeyd edildiyi kimi miiasir dovrds diinyanin
bir ¢ox Olkolorindo (Avstraliya, ABS, Tiirkiyo,
Hindistan, Giirciistan, Azorbaycan) adi vizalar-
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dan forqli olaraq 6lkoye turist axininin sayinin
artmasina xidmot edon vo viza almaq prosedu-
runu xeyli asanlasdiran, 6lkalora diplomatik nii-
mayondaliklorin maliyyslosdirilmasina gonaat
etmoyo imkan veron elektron vizalarin totbiqi
movcuddur. Belo ki, 1lk elektron viza veran 6lko
1996-c1 ildo Elektron Soyahot Togkilatt (ETA)
sistemini istifadoyo veron Avstraliya oldu. On ak-
tiv elektron vizalar isa 2010-cu ilin avvallarinda
tatbiq olunmaga baslandi.

Onu da qeyd etmok lazimdir ki, Umumdiinya
Turizm Toskilatinin (UTT) 2018-ci ilds viza ilo
bagli hesabatina gora, hazirda diinya ohalisinin
toxminan 10% -1 basqa 6lkoaloras sofor etmok {igiin
elektron vizalar alds edo bilirlor. (7)

Olkoya golon turistlorin sayinin artmasina xid-
mot edon va viza almaq prosedurunu xeyli asan-
lagdiran elektron viza sistemini Rusiya Federasi-
yas1 da 0z miqrasiya siyasatinin tonzimlonmasin-
do totbiq etmisdir. Elektron viza sistemi 2017-ci
ilin avqust ayinda Uzaq Sorq Federal Dairasinin
bolgalorinda pilot layiha olaraq totbiq olunma-
ga basland1 vo 2019-cu ilin iyul ayinda bu pilot
layihs Kaliningrad vilaystins vo Sengen zonasi-
nin Avropa Olkalori do daxil olmaqla 53 6lkonin
votondaslarina paylandi.2021-ci ildon etibaron bu
sistem Rusiya Federasiyasinin digor, daha ¢ox
turizm bolgalorine (mosslon, Moskva, Sankt-Pe-
terburq, Kazan, Soci) vo digor dlkolorin vaton-
daslarina totbiq edilmosi nozords tutulur. (7)

Goriindliyli  kimi, diinyanin inkisaf etmis
Olkolorindon biri sayilan, oacnobilorin vo vaton-
daslig1 olmayan soxslorin axini kifayst godar ¢ox
olan Rusiya Federasiyasi kimi nohang 6lke do 6z
novbasindo miqrasiya siyasotinin tonzimlonmo-
sindo elektron viza sisteminin tobiqini hoyata ke-
cirmaya baglamis vo golocok illords bu sistemin
daha genis vo tokmillogdirilmis formada totbiq
etmosini nazords tutmusdur.

Artiq iki ildir “ASAN Viza” vasitasils diplo-
matik soforlor, Formula 1, Avropa Liqas1 va s. bu
kimi beynslxalq todbirlorls slagadar Azarbay-
cana sofor edonlorin viza olds etmasino dastok
verilir. Tocriibo gostorir ki, hava limanlarinda
elektron vizalarin yerinds verilmosi proseduru
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15 dogiqodon 3 saatadok miiddoto icra edilir. 7
dilds faaliyyot gostoran 6ziinoxidmat terminallari
vo “ASAN Viza” omokdaslar1 acnabilorin rahat
sokildo viza almasini tomin edirlor. Oziinoxidmot
terminallarindan basqa xiisusi poncoralords viza
verilmasi vo bank xidmatlori do hayata kecirilir,
bu iso 6z névbasinds 6lkaya golon ocnabilors vi-
zalarin verilmosini daha da asandlasdirir.

Umumilikdo “ASAN Viza” sistemi vasitosilo
94 olkodon olan ocnabilora elektron vizalarin
verilmosi hoyata kegirilir. “ASAN Viza” foaliy-
yoto basladigi qisa miiddot orzindo Azorbaycana
soyahot {i¢iin miiraciot edon 1 222 000-don ¢ox
ocnoabiys viza verilib. Bura hom www.evisa.gov.
az portalt vasitosilo, hom do hava limanlarinda
verilon vizalar daxildir. Hava limanlarinda 376
000-don ¢ox turisto viza verilib. 2019—cu ilda
Azarbaycana elektron viza {i¢lin miiraciot edon
turistlorin say1 6ton ilin analoji dovrii ilo miiqa-
yisada 72% artib. (4)

Moaqalads sorh edilon masaloalorla bagli belo
naticaya golmok olar ki, rogomsal texnologi-
ya dovriindo elektronsonad idaroetmosi dovlot
orqganlarmin faaliyystinin tonzimlonmasinds ay-
rilmaz hissoyo ¢evrilmisdir. Elektron vizanin ve-
rilmasi do 6z ndvbosinds elektron sonod idaroet-
mosinin yeni bir ndvii hesab olunur. Diisiiniiriik
ki, bu yenilik, 6lkomizi inkisaf etmis olkolor
arasinda viza rejimi sahosindo on liberallardan
birino ¢evirmayo komok edocokdir.Bunun noti-
cosi olaraq artiq maliyys xorclori vo artiq vaxt
itkisi aradan qalxacaq, viza rosmilorino ¢okilon
maliyya xorclori xeyli azalacaqdir. Diisiintiriik ki,
hazirdaAzorbaycanin diinya iqtisadiyyatina in-
teqrasiya etdiyi dovrdodlkoyo xaricdon golonlo-
rin say1 artacaq va Olkonin miixtalif bolgolorindo
turizmin inkigaf gostaricisi avvalki illora nisbaton
miisbato dogru dayisocokdir.

Beloliklo, migrasiya sahosindo gedon bu pro-
seslorlo bagli goriilon biitiin todbirlorin  asas
mogsadi onlarin ganun ¢orgivasindo tonzimlon-
masi, iqtisadi maraqlarimizin eyni zamanda bii-
tiin tohliikasizlik tadbirlarinin vo insanlarin rahat,
tohliikosiz hoyatinin tam sokildo tomin olunma-
sidur.
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Hursp AdGac3ane
OcHOBBI NIPUMEHEHH S YJIeKTPOHHON BU3bI B BU30BOM cucTeMe
A3zepoOaiikanckoi Pecnyoauku
Pesrome

B craree copepskarcs mpaBuiia BBIJAYM BU3, KOTOPBIE SBISIFOTCSO(UIIMAIBHBIM JTOKYMEHTOM,
JAIONIMM MPaBO MHOCTPAHIIAM U JIMIIaM Oe3rpakIaHCTBa Ha BbE3J U Bble3d U3 A3zepOaiiakaHCKOM
PecryOnuku ¥ BpeMEHHOCTIPOKMBAHUE B CTpaHE, a TaKKe M3ydeHa MPaBOBask OCHOBA BbIJadya BU3,
CIIOMOIIBIO ANIEKTpOoHHOM cucteMbl “ASAN Viza”, nHOCTpaHIIaM M JUIaM Oe3rpakIaHCTBa B MEX-
JTYHapOIHBIX adpornoprax AsepOaiimkanckoii PecyOnuku.

Kpome toro, ykazansl Ha3BaHHsI MHOTHX CTPaH, B KOTOPBIX HUCIOJIBb3YETCACUCTEMA AIIEKTPOHHBIX
BM3, TAKXKE YKa3aHbl J1aTa, PETUOHBI U CTPaHbl KOTOPBHIMIIOJIAIOT 3JEKTPOHHYIO BU3y B Poccuiickoi
®denepanuu, KOTOpasi BXOIUT B YUCIOHANOO0JIEe Pa3BUTHIX CTPaH.

B xon1ie, 01710 YIOMSIHYTO, KaK BBEICHHE SJICKTPOHHOU BU3BI, KOTOPASSBISETCS HOBBIM THIIOM
AMEKTPOHHOTO JOKYMEHTOO0O0POTa, MO3UTUBHO MOBIHUSETHA PA3BUTHE BU30BOW CHCTEMBbI A3epOai-
*KaHcKoi PecryOnuku.

Nigar Abbaszade
The Basics of Using an Electronic Visa in the Visa SystemRepublic of Azerbaijan
Summary

The article contains the rules for issuing visas, which are anofficial document entitling foreigners
and stateless persons to enter and leave theRepublic of Azerbaijan and temporary residence in the
country, as well as studyanalyses the legal basis for issuing visas using the ASAN Viza electronic
system,to foreigners and stateless persons at international airports of the Republic ofAzerbaijan.

In addition, the names of countries that use the electronic visa system areindicated, also the date,
regions and countries that apply for electronic visas in theRussian Federation, which is one of the
most developed countries, are shown.

In the end, it was mentioned how the introduction of an electronic visa,which is a new type of
electronic document management, will positively affect thedevelopment of the visa system of the
Republic of Azerbaijan.
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AMEA-nin Hiiquq va Insan Haqlar Institutunun
“Daovlat tohliikasizliyinin hiiquqi taminat1” sobasinin boyiik elmi iscisi

UOT: 349.6

EKOLOJI TOHLUKOSIZLIK
KONSEPSIYASININ HUQUQI 9SASI,
PROBLEMLORI VO PERSPEKTIVLORI

Bu maqalada ekoloji tahliikasizliyin mahiy-
yatina, ekoloji tahliikasizlik probleminin hallinin
nazori asaslarina toxunulmusdur. Son zamanlar
insamin taohliikasizliyi vo rahat yagamast iigiin
tohliika atraf miihitin alverissiz vaziyyatindon
gaynaglamir. Indi artiq siibha dogurmur ki, atraf
miihitin ¢irklonmasi bir siwra ekoloji baximdan
idara olunan xastaliklorin yaranmasina sabab
ola bilor va timumiyyatla, ekoloji cohatdon alve-
rissiz amillarin tasirina maruz qalan insanlarin
orta omiirlarinin azalmasina gatirib ¢ixara bilor.
Basga sozla, ekoloji tohliikasizlik hayatimiza
daxildir onun ahamiyyati va aktualligi isa ilbail
artir.

Acar sozlar: ekoloji tohliikasizlik, beynoalxalq
hiiquq, otraf miihitin miihafizasi, tohliikesizlik
problemi, ekoloji bohran, beynslxalq hiiquqi
sonadlar, milli tohliikasizlik, global ekoloji vaziy-
yat, tohdid, beynolxalq vaziyyat, torksilah prinsi-
pi.

KuroueBble ciioBa: sxoiornyeckas Oesomac-
HOCTb, MEXIyHapOJHOE TIPAaBO, OXpaHa OKpYyKa-
IOIIEN cpelibl, TpodiemMa Ge30MmacHOCTH, YKOJIO-
TUYECKUI KPHU3UC, MEKIYyHApPOIHBIC IPABOBHIC
JOKYMEHTBI, HallMOHAJIbHasi 0€301acHOCTb, IJ10-
OabHAast HKOJIOTUYECKAst CUTyalusl, yrpo3a, Mex-
JyHApOIHAs CUTYAIHsI, TPUHITUIT PA3JIOKEHHSL.

Keywords: ecological safety, international
law, environmental protection, security problem,
ecological crisis, international legal documents,
national security, global environmental situation,
threat, international situation, disarmament prin-
ciple.
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olum oldugu kimi XXI asr diinyada
Mekologiya, sabit inkisaf, saglamliq
osri elan edilmisdir. Mohz buna gora
do comiyyatin biitiin tarixi inkigaf morhaloalorindo
bu global problem diinya alimlorinin daim diqqot
moarkozinds olmus vo olmaqda davam edir.Ekoloji
tohliiko dedikdo, ekoloji tasirlor nozards tutulur ki,
bunun naticasindo otraf miihitdo doyisikliklor bas
vera bilor, insan vo comiyyatin movecud oldugu
sorait doyisilo bilor. Lakin global miqyasda tobii
tohliiko monbalori hazirda antropogen monbalor-
lo miiqayisado nisbaton bdyiik deyil. Ekoloji toh-
likasizlik anlayisina tonzimloma vo idaraetms sis-
temi daxildir ki, bu da prognozlagdirmaga imkan
vermir, yarandiqda iss fovgolads hallarin inkisa-
fin1 aradan qaldirir. Ekoloji tohliikesizlik prinsipi-
nin formalagmasina hom beynolxalq hiiququn asas
prinsiplori, hom do beynslxalq hiiququn miixts-
lif saholorini ohato edon xiisusi prinsiplor tasir
gostormisdir. Osas prinsiplordon biri olan torksilah
prinsipini, planetimizin ekoloji tarazliginin qorun-
masinda beynolxalg-hiiquqi tonzimlonmo mexa-
nizminds halledici rolunu geyd etmok lazimdir [3,
s.17].

Demaoli, biitiin hallarda ekoloji tohliikasizlik,
tohliikonin varligr vo ya yaranmasi ilo baghdir.
Ekoloji tohliika - atmosferin torkibinin doyigmasi
vo onlarin naticalari; tobii sirin sularin, okeanlarin
vo sahilyan1 akvatoriyalarin ¢irklonmasi; meso-
sizlosmo vo sohralasma; torpaqlarin eroziyasi vo
mohsuldarligin itirilmasi; istehsal miinasibatlo-
rinds yaranan toksik vo kimyovi maddslorin vo
materiallarin  dasinmasi, totbiqi, biotexnologiya
torafindan istifads olunan tohliikoali tullantilarin vo
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onlarn ixracidir.

Ekoloji tohliikasizlik konsepsiyasinin hiiquqi
asasi1 ekoloji hiiquqi mokani formalasdiran va ot-
raf miihitin miihafizosi sahosindo vahid hiiquq
normalarin1 6ziinds ehtiva edon regional vo uni-
versal beynalxalq miiqaviloler va digar beynalxalq
hiiquqi sonadlordir. Qlobal qarsiligh asililiq dov-
riindo ekoloji tohliikasizlik insan stiurunun ayril-
maz elementino gevrilmisdir. Giindolik istifadoya
“ekoloji bohran”, “ekoloji folakot” kimi anlayislar
daxildir ki, bu da 6z novbesindo, “ekoloji moder-
nlosma”, ekoloji madaniyyatin va ekoloji manos-
viyyatin formalasmasi ilo six bagl olan toxirasa-
linmaz tadbirlor kompleksini tolob edir. Qlobal
problemlorin movcudlugunun taninmasi miistoqil
bilik sahasinin-qlobal (va ya planetar) ekologiya-
nin ayrilmasi ilo naticolonmisdir [4, $.96].

Tahliikasizlik probleminin hallini siyasi, ekolo-
Ji, iqtisadi va sosial toloblor arasinda raziliq yollari
izarindo axtarmaq lazimdir. Ekoloji tohliikasizli-
yin asas obyektlori agagidakilardir:

1.Saglam va olverigli yagayis miihitina hiiququ
olan bir soxs.

2. Olkonin ekoloji vaziyystinden asili olaraq
maddi vo manavi dayarlori olan comiyyat.

3. Comiyyetin davaml inkisafi vo golocok no-
sillorin rifahi liglin asas gétiiriilon tabii ehtiyatlar
va otraf miihit.

Ekoloji tohliikasizliyin tomin edilmosinds dov-
lot holledici rol oynayir. Ekoloji tohliikesizliyin
asas subyekti olan dovletin milli ekoloji tahliiko-
sizlik sisteminin somarali faaliyystinin yaradilma-
s1 vo toskilindo baslica rolu bir sira hallarla gortlo-
nir:

- Biitovliikde milli tohliikasizlik va ekoloji toh-
likkasizlik, xlisusan do insan hayati, saglamligi, ol-
verisli otraf mithitdo movcud olan asas hiiquqlarla
daha s1x baglidir. Bu hiiquqlarin tomin edilmosinin
osas tominatcist daxili strukturlarin forqlondiril-
masi va ixtisaslagsmasinin on yliksok soviyyasino
malik siyasi institut olan dovlatdir.

- Ekoloji tohliikalors, tohdidlara va risklars qar-
s1 somarali miibarizo ligiin vacib olan ohomiyyatli
vo giiclii “resurs arsenalina” mohz dovlot malikdir.

- Daha ciddi ekoloji tohliikalor va tohdidlar, bir
qayda olaraq, 6z parametrloring, orazisina, vaxti-
na, naticaloring gora genis miqyashdir [5].
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1987 ci ildo BMT-nin Bag Maclisinds “Ekoloji
tohliikasizlik” konsepsiyasi irali siiriilorkon “eko-
loji tohliikasizlik™ universal kateqoriya kimi qobul
edilmisdir. Onun tomin olunmasi iso xiisusi bey-
nalxalg-hiiquqi prinsiplor asasinda biitiin bogoriy-
yatin imperativ vozifosine aid edilir. Son illor bu
sahodo atilan ugurlu addimlar problemin hallina
0z miisbat tasirini gostorib. Bu baximdan, ekoloji
siyasotin asasini togkil edon otraf miihitin saglam-
lagdirilmast sahoasindo notico oldo etmok mogso-
dilo respublikamizda Avropa gqanunvericiliyinin
tolobloring uygunlasdirilmis bir sira mithiim qa-
nunlar gobul olunmus, normativ-hiiquqi senadlar,
dovlat programlart hazirlanmis va tosdiq edilmis-
dir. XX osrin 80-ci illorindon etibaron Birlogmis
Millotlor Toskilat1 (BMT) ekoloji tohliikasizliya
tohdidleri azaltmagq {i¢lin beynoalxalq programlarin
hazirlanmasina vo icrasina baglamisdir. Bu sahado
beynolxalq hiiquq sisteminin inkisafinin osas vo-
zifolori miioyyanlosdirilmis, ekoloji tohliikasizlik
problemlorinin holli prinsiplori formalasdirilmis-
dir [1,s.17].

Onco qeyd etmok lazimdir ki, Azorbaycan Res-
publikas1 otraf miihitin miihafizosino dair eyni
zamanda ekoloji tohliikasizliyin tonzimlonmasi
istigamatlorindo 20-don ¢ox konvensiya, o climlo-
don biomiixtaliflik haqqinda konvensiya, sorhad-
lordon kegon su axarlarinin va beynalxalq gollorin
miihafizasi konvensiyasina, Avropanin canli tabis-
tinin vo tobii miihitinin qorunmas1 haqqinda kon-
vensiyasina, tohliikoli tullantilarin sorhodlorarasi
daginmasi zororsizlogdirilmosine nozorat barado
Bazel Konvensiyasina, sorhodlorarasi konteks-
da otraf miihitin tesirin qiymotlondirilmasi haqda
konvensiyaya qosulmusdur. Bununla belo “Otraf
miihitin miihafizasi sahasindo Azarbaycan va Tiir-
kiyo hokumatlori arasinda razilasma”, Azorbaycan
Respublikasi Ekologiya vo Tobii Sarvotlor Nazir-
liyi vo Iran islam Respublikasmnin Otraf Miihit De-
partamenti arasinda “Anlasma Memorendumu”,
”Oftraf mithitin miihafizesi sahasindo Azorbaycan
va Giirciistan Respublikalar1 arasinda qarsilig-
I omokdaslq”, Birlogsmis Millotlor Togkilatinin
iglim doayismoleri iizro Konvensiyasinin Kioto
Protokolunun reallagdirilmasi sahasindo omokdas-
liq haqqinda Azorbaycan Respublikast hokumati
vo Danimarka Kralligi hokumaotlorarast Atlan-
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ta Memorondumu”, “Avropada tohliikesizlik vo
Omokdasliq Taskilatinin Baki niimayondoliyi vo
respublika Ekologiya vo Taobii sorvotlor Nazirliyi
arasinda Baki gohorindo otraf miihito aid ictimai
molumat morkazinin yaradilmasi barodo ©mok-
dasliq Sazisi” imzalanmigdir. Qeyd etmok lazim-
dir ki, 6lkomiz otraf miihitin miihafizasi sahasinda
beynolxalq omokdasliq ¢orcivasindo asason ekolo-
ji davamliligin tomin olunmasi, mévcud xarici tac-
riibolordon bohrolonmok vo beynolxalq gqanunve-
ricilik ¢arcivasinda ekoloji siyasotin hazirlanmasi
isindo beynoalxalq toskilatlarla amokdashq etmak
va onu getdikca daha da genislondirmok siyasati-
ni yiiriitmokdadir. Mohz buna goro do Azorbaycan
hokumati otraf miihitin qorunmasi istigamatlorin-
da bir sira miihiim global va regional konvensiya
vo protokollara qosulmusdur. Belo ki, BMT-nin
inkisaf proqraminda otraf miihitin proqramini, Seo-
naye inkisaf togkilati, Diinya Banki, Qlobal Eko-
logiya Fondu, Avropa yenidonqurma va inkisaf
Banki, Asiya inkisaf Banklar ilo miivafiq toskilat-
lar torafindon mogsadydnlil, intensiv tadbirlor go-
riiliir vo artiq bu istigamotlordo miisbat iroliloyislor
oldo edilmisdir [2, s.68].

Qlobal ekoloji tohliikesizliyin idare edilma-
si BMT, YUNESKO, UNEP va diger beynalxalq
toskilatlar soviyyasindo dovlstlorarast miinasibat-
lorin miistosna hiiququdur bu soviyyads idaroetmo
metodlar1 biosferanin miqyasinda otraf miihitin
qorunmasi iizro beynolxalq aktlarin qobul edil-
masini, dovlatlorarasi ekoloji proqramlarin hoyata
kegcirilmasini, tabii vo ya antropogen xarakter da-
styan ekoloji falakatlorin aradan qaldirilmasi tizra
Hokumatlorarasi qiivvelorin yaradilmasini shato
edir.

Miiasir beynalxalq hiiquqda beynalxalq hiiquq
pozuntusu beynalxalq cinayatlara va deliktlars bo-
linmosi hala 1953-cii ildo BMT-nin Beynoalxalq
Hiiquq Komissiyasi torafindon hazirlanan “Siilho
va basariyyatin tohliikasizliyine qarsi beynslxalq
cinayotlora gora dovlatlarin moasuliyyati” haqqin-
da maddolor layihoasindo oks etdirilib. 1995-ci il
redaksiyasinda otraf miihita qasden va ciddi ziyan
vurma beynolxalq cinayat kimi qiymotlondirilorak
indiki vo golocak nasillorin maraqglarina toxun-
maqla beynalxalq siilho vo amin-amanliga tohliike
kimi geyd edilir. AR CM-das ekoloji cinayatlorin
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yalniz konkret olaraq 28-ci fasilds deyil, diger fo-
sillorda do oks etdirilmasi faaliyyatin genis spektri
ilo baghdir.

Ekoloji tohliikesizliyin beynalxalq hiiquqi ana-
lizi, eyni zamanda problemin dovlstdaxili ganun-
vericilik, doktrinal yanagmanin da analizini tolab
edir. Ekoloji tohliikesizliyin milli konsepsiyasi
ayri-ayr1 dovlatlorin konstitusiyalarmin, ganunve-
ricilik aktlarinin, imumiyyatls ekoloji tohliikasiz-
liys aid olan digar aktlarin miiddea va prinsiplarina
osaslanir. Bu monada homin aktlarda tohliikasizli-
yin obyektlori, tohliikasizliyin torkib hissolori kimi
¢ix1s edon ndvlori forqlondirilir. Dévlstin milli ma-
raqlart vo milli maraqlara tohliiko yaradan prob-
lemlor, homginin hamin problemlorin aradan qal-
dirillmasi istiqgamatindo milli prioritetlor miioyyan
edilir. Ekoloji tohliikasizliyin tomin olunmasinda
milli prioritetlor asason ii¢ istigamotdo formalas-
dirilir:

1. Milli ekosistemin xarici tasirlordon asililigi-
nin azadilmasi yolu ilo ekoloji tohliikasizliyin to-
min edilmasi;

2. Xarici tosirlori adoptasiya edo bilacok ekosi-
sitemin yaradilmas;

3. Otraf miihito neqativ tosirlori aradan qaldir-
magq li¢lin omokdasliq gqeyd edilmolidir.

Bir ¢ox 6lkalorin miiasir ekologiya qanunveri-
ciliyinda tohliikasizliyin anonovi obyektlari (d6v-
lot, comiyyot, soxsiyyat) ilo yanasi, onlarla six
olagads olan tobiot obyekti-biosfer, onun ekosis-
temi do tosbit edilir. Soxsiyyatin, dovlatin vo no-
hayat, comiyyatin tohliikesizliyi o halda tominatl
ola bilor ki, onun ekosistemi pozulmasin [6].

Belolikla, ekoloji tohliikasizliyin tomin edil-
masi mosalalori vo davamli inkigaf problemlori
bu giin xiisusi aktualliq kosb edorok hor bir dov-
lat {igiin birinci doracali masolo kimi sorh olunur.
Yer kiirasinds global ekoloji vaziyyatin pislogmasi
beynolxalq vaziyyatin keyfiyyotca dayigmosi vo
miirokkoblosmosi ilo saciyyolonir. Ekoloji tohliiko-
sizlik biitiin diinya birliyinin saylarini tolab edon
gecikmoyo vo ya yavas holl olunmasina imkan
vermayan an aktual problemdir. Bu giin globallas-
ma soraitindo hor bir 6lka iiciin ekoloji tohliikosiz-
lik macburi, zoruri sayilaraq iimumi dovlot siyaso-
tinin miithiim hissasini toskil edir.
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Xaajga Kagamosa
ITPABOBASI OCHOBA KOHIIENIINHA YKOJOI'MYECKOM BE3OITACHOCTH,
IMPOBJIEMBbBI U NEPCIIEKTUBbI
PE3IOME

B »T011 cTaThe 3aTpoHyTa CYLUIHOCTh IKOJIOIMUECKON 0€3011aCHOCTH, TEOPETUUECKHE OCHOBBI pe-
HICHUs1 TIPOOJIEMBI IKOJIOTHIECKO Oe30macHoCTH. B mocnennee Bpemsi 0macHOCTh it 6€301acHo-
CTH ¥ KOM(OPTHOIO NPOXKUBAHUS YETIOBEKA UCXOAUT U3 HEOIArONPUATHOTO COCTOSIHUS OKPY KaroIlen
cpensl. Tenepp yxe HET COMHEHUN B TOM, YTO 3arpsi3HEHUE OKPY)KAIOIIEH Cpeibl MOXKET MPUBECTU
K BO3HMKHOBEHHUIO psifia SKOJOTMYECKU KOHTPOJIUPYEMbIX 3a00JIeBaHUM U, KaK MPABUIIO, IPUBECTH
K CHIDKCHHIO CPEIHEH MPOIODKUTEIBHOCTH JKU3HU JIFOJCH, IMOIBEPKEHHBIX BO3CHCTBUIO HEOMa-
TONPUSATHBIX (PAKTOPOB OKpPYKAIOUIe cpenbl. J[pyruMu cioBamu, 3KOJOTHYEcKash 0e301acHOCTh
BXOJUT B Hallly JKU3Hb, a €€ 3HAYCHHE U aKTyaJbHOCTh C KaXKIbIM rofioM pacrter.Takum oOpaszom,
BOTIPOCHI 00ECTIEYCHUS IKOJIOTHIECKOM O€30MaCHOCTH M MPOOJIEMBI YCTOWYMBOTO Pa3BUTHSI CETOIHS
HUMEIOT 0COOYIO aKTyaJIbHOCTh M TPAKTYIOTCS KaK [IEPBOCTENIEHHBIE BOIIPOCHI ISl KaX10I0 rocynap-
CTBa. YXY/IICHUE II00ATBHOM SKOJIOTMYECKON CUTYaIlMH Ha 3eMJIE XapaKTePU3YyeTCsl KaYeCTBEHHBIM
M3MEHEHUEM U YCIIOKHEHUEM MEKIYHapOAHON CUTyaluu. DKojoruueckas 0e301acHOCTb caMasl ak-
TyajibHas po0seMa, KOTopasi He MO3BOJISIET 3aJI€P/KUBAThCSl UM MEJUIEHHO pEeIIaThesi, TpeOyrolas
YCHJIMI BCEro MUPOBOTO coobmiecTBa. CeromHs B yCIOBHUIX TII00ATH3AIMN YKOJIOTHIECKas Oe301mac-
HOCTb JJIsl K&KIOW CTpaHbl CUUTAETCS 00s3aTeIbHON, HEOOXOJUMOW U COCTABIISIET BaKHYIO 4acTb
o0111e ToCy1apCTBEHHOM MOJUTUKH.

Khayala Kalashova
LEGAL BASIS OF THE CONCEPT OF ENVIRONMENTAL SAFETY,
PROBLEMS AND PROSPECTS
SUMMARY

This article deals with the essence of environmental safety, the theoretical basis for solving the
problem of environmental safety. Recently, the danger to the safety and comfort of human habitation
comes from the unfavorable state of the environment. There is no longer any doubt that environmental
pollution can lead to a number of environmentally controlled diseases and, as a rule, lead to a reduction
in the average life expectancy of people exposed to adverse environmental factors. In other words,
environmental safety is part of our life, and its importance and relevance is growing every year. Thus,
the issues of ensuring ecological security and sustainable development are today interpreted as a
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priority issue for each state, assuming special urgency. The deterioration of global ecology on Earth
is characterized by a qualitative change and complexity of international climate. Ecological safety
is the most acute problem that does not allow delay or slow resolution, which requires the efforts
of the whole world community. Today, in the conditions of globalization, environmental security is
mandatory and necessary for every country and constitutes an important part of the general public
policy.
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AMEA Hiiquq va Insan Haqlar1 institutunun doktoranti

UOT: 341

YUNESKO CORCIiVOSINDO FOLKLORUN
BEYNOLXALQ HUQUQI MUHAFIZOSININ TOSKILI

Acar sozlar: folklor, YUNESKO, madani irs,
geyri-maddi moadoni irs, beynolxalq hiiquq, mii-
hafiza.

KaroueBsie ciaoBa: donpkiiop, FOHECKO,
KyJIBTYPHOE Hacleaue, HeMaTepHalbHOE KYJIb-
TYpPHOE HaCJIe/1e, MeXTyHapOIHOE IPaBo, OXpa-
Ha

Key words: folklore, UNESCO, cultural he-
ritage, intangiblecultural heritage, international
law, safeguarding.

olklor hor bir millotin madoni irsi-
Fnin mithiim torkib hissasidir. Folklor
bir millotin noinki ke¢misini, bugilinii
vo golocayini oks etdiron daimi olaraq yasayan
Oziinl ifado etmo formasi vo sosial diisiincolori-
dir. Xalglarin madani irsinin torkib hissasi olan
folklor xalq odobiyyati, sonotkarliq niimunalori,
ononavi morasimlor, xalq memarligi, xalq toba-
boti, kond tosorriifatt vo bioloji miixtolifliyin
gorunub saxlanilmasi vo somorali istifadosi ilo
bagh biliklori 6ziinds comlosdirir [10]. Ik dofo
olaraq William Thoms-un 1846-c1 ilds bu ko-
limoni istifads etmosi ilofolklor anlayisinin mii-
zakirasing baslanilmisgdir [3. S 127-129].William
John Thoms eyni basligla golomas aldig1 yazisin-
da ononovi biliklorin soharlogsma proseslorindo
tadricon moahv olacagini, bu modoni doyarlorin
toplanmasinin, miihafizo edilmasinin va golocok
nosillors otiiriilmasinin vacibliyini geyd etmisdir.
Onun 1846-c1ildas golomo aldig1 bu yazidan sonra
onanavi biliklarin vo xalq adebiyyati niimunalari-
nin miihafizasi qlobal viisot almisdir.

Bozi muslliflor iso folkloru xalqin adat-onana
ilo bagh olan maddi vo menovi madoniyyatini
Oziinomoxsus sokildo toplayan, todqiq edon vo
qruplasdiran, eyni zamanda xalq modaniyyati
tizorindo giymotlondirmolor aparan elm sahosi

kimi qgobul edirlor[8, s.9]. Folklor ingilisco folk
(xalq) lore (elm)monasina golmokdadir, bizim
dilimizds iso folklor dedikdo osason sifahi xalq
odobiyyati, anonovi biliklor basa diistliir.

Miiasir comiyyatdo, anonovi biliklorin, folklo-
run xiisusislo, tibb, sonaye, musiqi, kino dekora-
siya kimi sahalords genis sokilds istifads olunan
monbolora ¢evrilmosinin sahidi olurug. Eyni
zamanda bu biliklor aqli miilkiyyst hiiququnun
miihafizasi altinda olan oqli miilkiyyat osorlori-
nin orsaya gotirilmosindo do kifayot qodor istifa-
do olunmaqdadir. Folklorun bu sokilds istifadosi
bu biliklorin moxsus oldugu xalqglara qarst hom
maddi, hom do monovi baximdan hagsizliq kimi
qiymatlondirilir. Ciinki bu anonavi biliklor onla-
rin maxsus oldugu xalqlarin milli-madani sarve-
tinin niimunalori kimi gobul edilmokdadir. Tex-
nologiyanin inkisafi folklorun ticarat vo biznes
maraqlar liglin istismarinin giinbagiin genislon-
mosind vo folklor niimunslorinin moxsus oldugu
comiyyatlorin modoni vo iqtisadi maraqlarina
hérmot qoyulmadan miixtolif formada istifado
olunmasina gotirib ¢ixarib. Bu istifadodon oldo
olunan golir homin folklorun moxsus oldugu,
onu orsayo gotirmis vo mithafizo etmis comiyyaot-
lorle paylasilmamagqgda idi. Niimuno olaraq, yerli
xalqglar {iglin miigoddes hesab edilon simvol vo
ya qrafiklorin, biznes maraqlar ii¢lin dekorativ
mogsadlo hor hanst mohsulun iizorindo istifado
olunmasin1 gostora bilorik. Biitiin bu proseslor
folklorun milli vo beynslxalq miistovide miiha-
fizosinin zoruratini ortaya ¢ixardi.

Beynolxalq miistavide bu mévzu ilo bagli apa-
rilan miizakirolordo folklor niimunslorinin mii-
hafizosinin oqli miilkiyyat hiiququ ¢or¢ivasindo
aparilmas1 daha mogsadouyun hesab edilmisdi.
On ¢ox miizkira edilon masalalordon biri bu idi
ki, fordi vo xtlisusi miilkiyyati miithafizo edon oqli
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miilkiyyat hiiququ normalari, fordi ticari maraq-
lardan daha ¢ox modoni doyarlorin vo comiyyo-
tin madani irsinin asas1 olan ananovi biliklarin,
folklorun miihafizesini kifayst qodor tomin edo
bilacokmi ?! [6].

1948-ci ildo qobul edilmis Umiimdiinya In-
san Hiiquglar1 bayannamosinin 27-ci maddasinda
geyd olunur ki, hor bir soxs comiyyatin modoni
hoyatinda sorbost istirak etmok, incosonotdon
hozz almaq, elmi toraqqide istirak etmok vo
onun faydasindan istifado etmok hiiququna ma-
likdir. Hor bir soxs miiollifi oldugu elmi, odobi
Vo incosonat osarlorinin naticasinds meydana
¢ixan maddi vo monavi monafelorinin qorunmasi
hiiququna malikdir. Bozi miiolliflor hesab edir ki,
bu maddas ilo boyannama ananovi biliklorin yoni
folklorun miihafizosi mogsadilo hiiquqi zomin
toskil edir. Belo ki, bu madds ilo yerli xalglarin
harbi niimayondasinin orsays gatirdiyi, inkisaf
etdirdiyi vo kegmisdon bugiiniimiizo qodor 6tiir-
diiyt bilik vo doyarlor lizorindo maddi vo monavi
manfaatlorinin oldugu tesdiglenir, yerli xalqla-
r1in oananavi biliklorin istifadosindon golir oldo et-
molori tiglin mithiim bir asas kimi doyarlondirilir
[12]. Folklor baximindan kifayat qodar zongin
olan inkisaf etmokdo olan o6lkslor, folklor nii-
munolorinin beynolxalq miistovido miihafizosini
tomin etmok iiclin bir ¢ox cohdlor etmisdir. Bu
cohdlorlo yanasi, YUNESKO, USMT (Umum-
diinya Oqli Miilkiyyat Toskilat1), UST (Umum-
diinya Sohiyya Toskilatr), UTT (Umumdiinya Ti-
carot Toskilat1) kimi bir ¢cox beynolxalq toskilat
cor¢ivasinds folklorun miihafizasi ilo bagli mii-
zakirolor aparilmigdir. Biitiin bu cohdlor global
ticarotin haqiqatlori ilo uygunsuzluq toskil etdi-
yindon belo bir miihafizonin tomin edilmosi ¢ox
da asan olmamisdir [4].

Tosadiifi deyildir ki, BMT-nin iki miihiim
toskilatt YUNESKO vo USMT folklorun miiha-
fizasi ilo baglt beynslxalq hiiquqi miihafizonin
yaradilmasi istigamotinds birgs omokdasliq ¢or-
¢ivasindos is aparirlar.

UBMT-nin bu sahodo foaliyyatini doyar-
londirsok onun istigamoti daha ¢ox modoni irs
obyektlorino oqli miilkiyyat novii kimi status
verilmaklo hiiqugi qorunma mexanizminin ya-
radilmasina  osaslanir.Folklor niimunalorinin
miuolliflik hiiququ ilo qorunmasi ideyasi ilk dofo
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1967-ci ilde «©dabi va badii asarlorin qorunmast
haqqinda» Bern Konvensiyasina yenidon baxil-
mas1 moagsadilo Stokholmda kegirilon Diploma-
tik Konfransda ortaya atilib. Bu konfransda kon-
vensiyanin Stokholm aktina folklorun miidafissi
ilo bagli miiddeanin alavo edilmosi barodo miiza-
kiralar kegirilib. Bu miizakiralarin naticasi olaraq
1971-ci ildo Parisdo Stokholm aktina asagidaki
sokilda doyisiklik edilmisdir:

(a) ogor miiallifi malum olmayan dorc olun-
mamis 3sar movecuddursa, lakin bu asarin birliyin
hor hansi bir 6lkosinin votondasi oldugunu tos-
digloyan kifayat qodor osaslar varsa, homin 6lko-
nin qanunvericiliyino asason misllifi, birlikdo
tomsil edoacok, onun hiiquglarini miidafio edocok
va hoyata keciracak olan sslahiyyastli qurum ol-
malidir.

(b) bu maddonin hokmii ¢or¢ivesindabelo
bir fakti miioyyan edon birlik 6lkasi, bu barade
miloyyan etdiyi fakti otrafli gokildo tosvir edon
yazili boyanatla bas direktorluga miiraciot etmo-
lidir. Bag direktorluq da 6z ndvbasinds bu boya-
nat barasindo digor iizv 6lkolorlo kommunikasi-
yalara baglamalidir.

Bu olavo ilo  USBMT Bern konvensiyasinin
15(4) maddeasindo doyisiklik apararaq, miuoallif
osarlori ilo barabar folklor asarlorinin qorunmasi
ticiin kifayot etmasa do, miioyyon sorait yaratmis-
du.

Milli folklorun miidafiasi {i¢lin ndvbati cohd
1976-c1 ildo Tunis iclasinda, USMT va Yunes-
konun birgs nosri olan, “Inkisaf Etmokdo olan
Olkolor iigiin Oqli Miilkiyyot Sahosindo Tunis
Model Qanunu”nun gobul olunmasi oldu. Bu
model ganun inkisaf etmokdo olan 6lkslorin aqli
milkiyyot hiiququ barado ganunvericiliklorinin
beynalxalq konvensiyalara uygunlasdirilmasi
mogsadilo hazirlanmigdi. Folklorun miidafiosi,
ganunsuz istifadesinin vo yayilmasinin qarsisinin
alinmasi barads miiddealari nazards tutan bu mo-
del ganun 6lkaler liclin sadaca tovsiyys xarakteri
dastyird.

1982-ci ildo ildo UBMT-nin toklif etdiyi
“Folklorun geyri-qanuni istifadssi ils bagli” mo-
del vo 1985-ci ildo YUNESKO ilo birgs hazir-
ladig1 “Folklorun qeyri-qanuni istifadedon va
digor zororli horokeotlordon qorunmasi”na dair
milli qanunvericiliklor iiglin model miiddoalar



POLIS AKADEMIYASININ

bu sahods iroliys dogru atilmis ¢ox iri addimlar
idi. Uzv 6lkalords folklorun vo anonavi biliklorin
mihafizosi ilo olagodar foaliyyotlorin dostoklon-
mosi vo asanlasdirilmasini tomin etmok mogsadi
ilo, UBMT ¢orgivesinda 2000-ci ildo “Oqli miil-
kiyyat, genetik resurslar, ononovi bilik vo folklor
haqqinda hokiimatlorarasi komito” yaradilmisdir.

Miislliflik hiiququ ilo bagli hiiquqi normalar
milli soviyyads bazi 6lkolords miioyyon doracado
totbiq olunsa da, folklorun beynolxalq soviyyado
miidafiasi li¢lin bu miiddoealar kifayot etmir. Belo
ki, miiolliflik hiiququ ilk névbado miiallif tolob
etdiyi iiclin bu mofthum bir ¢ox comiyyastlordo
problemlors sobab olur. Bundan olave, miisllif-
lik hiiququnun qorunmasi miioyyon bir vaxtla
mohdudlasdirilir. Xalglarin madoni mévcudlugu-
nun bir hissasi adlandirdigimiz folklorun miida-
fiosinin miioyyon bir vaxtla mohdudlasdirilmasi
he¢ do aglabatan hesab olunmur. Bels ki, folklor
adlandirilan madani sarvatlorin abadi miihafizoe-
si daha mogsadouygun hesab edilir. Miiolliflik
hiiququ bozon osarlora diizalislor olunmasini tolob
etso do, folklor barasinds bu ciir diizalislorin edil-
mosi qgeyri-miimkiindiir. Folklor sifahi sokildo
nasildon-nasilo Gtiiriildiiyli iiclin onlar iizorindo
hor hans1 bir soxsdon diizslis tolob etmok absurd-
dur. Biitiin bu arqumentlor madoni irsin ayrilmaz
pargast olan folklorun hiiquqi miihafizasinin te-
min edilmasi tiglin sirf miislliflik hiiququnun tot-
biqinin yetorsiz oldugunu gostorir.

Madoni irsin qorunub saxlanmasi ilo baglh
YUNESKO-nun istigamoti daha c¢ox folklorun
miloyyon edilmasing, eynilosdirilmasing, sonad-
losdirilmasing, yayilmasi masalalorino yonoldil-
misdir. YUNESKO torofindon 16 noyabr 1972
~ciildo Parisda gobul olunan “Umumdiinya mo-
dani va tabii irsin qorunmast haqqinda” konven-
siyada modani va tobii irs anlayisina folklor daxil
edilmomisdi. Folklorun miihafizosi mogsadilo
ilkin foaliyyatlor Boliviya hokiimatinin 1973-
cii ilde folklorun miihafizasi ilo slagadar gqanuni
cor¢ivonin yaradilmasi tigiin “Miislliflik hiiququ
haqqinda” 6 sentyabr 1952-ci il Umumdiinya
konvensiyasina bununla bagli protokol olava
olunmasi toklifi ilo baslamisdi. Bu toklif qobul
edilmasa do, mévzu ilo olagodar miitoxxassislor
torofindon iclaslar kecirilmisdir.

Bundan sonraki morholods folklorun vo
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ononovi biliklorin miihafizosini tomin etmok
tictin mdévcud olan oqli miilkiyyat hiiququ norma-
larimin kifayat etmodiyi, bu moagsadlo sui generis
mahiyyat dastyan basqa bir miialliflik hiiququnun
orsaya gotirilmasi fikirlori miizakirs olunmaga
baslamisdi. 1980-ci ildo YUNESKO Bas Kof-
ransinin 21-ci sessiyasinda folklorun miihafizasi
iiclin beynolxalq tonzimlomonin gatirilmasi toklif
olundu. YUNESKO vo USBMT birgs amokdasliq
coarcivasindo folklorun milli miihafizasi tigiin
potensial todbirlor islomok mogsadils birgo qrup
yaratdilar [7s. 9-13].

Bu qrupun tovsiyolori noticosindo 1982-ci
ilde “Folklorun geyri-qanuni istifadoedan va digor
zarorli harokotlordon qorunmasi”na dair milli ga-
nunvericiliklor {igiin niimunovi miiddoalar islonib
hazirlandi[13].

Bu model miiddosalar daha ¢ox ananavi sonot-
karligla bagl folklor niimunanalarinin miihafizs-
sini nazards tuturdu. Folklor dedikdo ononovi
sonatkarhiqla bagli xarakterik {insiirlori ehtiva
edon xalq nagillari, tapmacalar, xalq musiqileri,
rogslor, oyunlar, xalcaciliq, oyma, dulusculuq
kimi sonot nlimunolori, ¢alg1 alotlori miihafizo
edilocok folklor niimunslori kimi nazords tutu-
lurdu. Xiisusilo geyd etmok lazimdir ki, model
ganunda oasor yerino niimunslor vo ya ifadolor
kolimoalorindon istifado etmokdo mogsod budur
ki, bu niimunalar aqli miilkiyyat hiiququnun tor-
kib hissosi kimi gobul edilmir, bunlarin sui ge-
neris mahiyyoti vurgulanir. Model qanun sadaco
sonotkarliq niimunslorinin miihafizosini nozordo
tutur, ononavi inanclari, tibbi biliklori, miioyyon
adot-onononolori  biitiinliikdo folklor ifadesino
daxil etmirdi.

Bu miiddealar genis totbiq olunmasa da qru-
pun aragdirmalart YUNESKO-nun folklorun mii-
hafizasi tigiin daha genis todbirlor gérmosing so-
bob oldu. Folklorun miihafizasi ilo bagli hortorafli
aragdirmalar, 1981-ci ildo UNESKO-nun iizv
dovlatlors sorgu gondormasi ilo basladi. Bu sor-
guya cavab olaraq, 1982 —ci ildo lizv 6lkolordon
olan ekspertlor komitasinin Yuneskonun Parisdo
yerloson bas ofisindo goriisii kecirildi. Bu gortis-
ds folklorun miihafizasi ilo bagli konsensus oldo
olunmamasina baxmayaraq, Yunesko ¢ar¢ivasin-
do folklorun miihafizasi ilo bagli imumi qayda-
larin miioyyon edilmasina dair islorin davam et-
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dirilmasi gorarlagdirildi.

Qisaca, Mondiacult adlanan vo 1982-ci ildo
Meksikada togkil edilon modoniyyot siyasotlori
diinya konfransinda vurgulanan osas ifads bun-
dan ibarot idi ki, modoniyyetloraras: ierarxiya
logv olunmali vo modoniyyst anlayis1 gilinde-
lik hoyatin biitiin sahalorini ohato etmolidir. Bu
konfransda ilk dofs olaraq folklor yerino daha
genis anlayis olan geyri-maddi modoni irs ifade-
sindon istifade olunmus, maddi dayari olmayan
irsin miihafizosinin vacib oldugu vurgulanmisdir.
YUNESKO cor¢ivasindo Ekspertlor komitoasinin
1985-ci ildo Parisdo goriis kegirilir, bu goriisiin
naticasi olaraq komitads folklor anlayist barada
genis miilahizalor irali siiriiliir. Burda miioyyon
olunur ki, folklor (genis monada, ononavi vo po-
pulyar xalq moadoniyyati, oanonovi biliklor) fordi
vo ya qrup sokildo, ononalor osasinda yaradilir,
comiyyatin madoni vo sosial doyarlorinin adekvat
ifadoasini oks etdirir, sifahi sokildo nasildon nasilo
otiirtiliir. Folklor 6ziindo adabiyyat, rags, musiqi,
oyunlar, mifalogiya, rituallar1, adst-ononalori, ol
sonatlorini, oks etdirir.

Folklorun identifikasiyasi ilo bagli komito tov-
siyya edir ki, folklorun miixtslif tozahiir formala-
rin1 toplamaq va geydo almagq ii¢iin sistemlor ya-
radilmali, mixtolif institutlar torofindon verilon
klassifikasiyalar bir-biri ilo slagolondirilmalidir.
Homgini komita bela bir naticaya golir ki, folk-
lor nlimunalori ilo bagli sonadlorin miihafizasini
tomin etmok iiclin arxiv sobokalori yaradilma-
I, arxivlosdirmo metodlar1 standartlagdirilmali
folklorun niimayis etdirilmosi iiglin muzeylor ya-
radilmalidir.

Biitiin bu proseslarin naticasi olaraq YUNES-
KO ¢orgivasindo 1989-cu ildo ilk dofo olaraq
qeyri-maddi madani irss dair “Ononavi madoniy-
yotin vo folklorun qorunub saxlanilmasina dair”
tovsiyyo qobul edildi. Burada folklorun tosnifa-
tt vo qorunub saxlanmasinin osas istiqamatlori
gostarilmisdir [12]. Bu qgorar geyri-maddi made-
ni irsin qorunmast ilo bagli normanin meydana
gotirilmasi {igiin ilkin zomin togkil edirdi. Tov-
siyyada folklor basoriyyatin timumi irsinin bir
hissasi adlandirilmis, bu iso 6z ndvbasinds yalniz
folklor kolimasi ilo ifados edilo bilmoyoacok qador
mithiim olan yeni mofhumun, folkloru millilik-
don ¢ixararaq beynolxalq miistoviyo dasiyan vo
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beynalxalq hiiquqi miihafizo tolob edon qey-
ri-maddi madoani irs anlayisinin arsoys golmasino
tokan vermisdir. Folklorun milli vo qglobal torafi
bir medalin iki tizii kimi tosvir edilmis vo dovlat-
lorin tomin etdiyi miihafizonin kifayst etmadiyi
togdirdo universal miihafizo mexanizminin iso
diismesini nazorde tutmusdur. Hiiquqi toraflori-
ni nozaro alsaq bu mosalo kifayst godar ¢otin vo
problemli idi. Bels ki, bu miihafizonin tomin edil-
masing tohliike yaradacaq hallar1 miioyyanlosdir-
mok bunlarin doqiq siyahisim1 hazirlamaq asan
mosalo deyildi. Burada bir sira sosial-igstisadi
va texnoloji faktorlar var idi. Bu matnin on ¢ox
tonqid olunan toroflorindon biri onun asason elmi
todqgiqatcilarin  vo hokiimot niimayondslorinin
tolob vo ehtiyaclart nozors alinaraq tortib olun-
mast idi. Folklorun miioyyon edilmasi vo miiha-
fizosi ilo bagl bolmolords asason maddi olaraq
moveud olan folklor niimunslorinin toplanmasi
vo sonadlosdirilmasi nozords tutulurdu. Burada
stibho yaranirdi ki, todqiqatcilar bundan istifado
edacok vo ananovi biliklorin dastyicilarinin fikir-
lorini nozora almayacaq. Digor bir ohamiyyatli
oksiklik o idi ki, qadinlarin folklorun yaranmasi
vo otiiriilimasindoki morkozi rolu diqgeste alin-
mirdi. Folkloru orsaya gatironlor vo onun naesil-
don nosilo otiironlora borabor qiymot verilmosi
tovsiyyonin miisbat cohotlorindon hesab edilirdi.
Belo ki, modoni globallasma miihitinds folklor
mihafizokarlar1 6z ononolorini qoruyub saxla-
maga vo noasildon nasilo 6tiirmoya tosviq edilirdi.
Tovsiyyado homginin folklorun miihatizasi ii¢iin
oqli miilkiyyat hiiququ normalariin istifadosi-
nin gatiracayi mohdudiyyatlor gqeyde alinmisdi.
1990-c1 illorin sonuna dogru bu tovsiyys gorari-
nin miizakirosi ilo bagli konfrans keg¢irilmis vo bu
konfransda tovsiyye qgorarinin yasayan oanonalo-
rin miihafizosinin togkilindon daha ¢ox, sadoco
var oldugunu tosdiglodiyi gonastina golinmisdir.
Bundan olavo névbati morhalods folklor ifadosi
yering geyri-maddi modani irs anlayisinin istifa-
do edilocoyi akta ehtiyac oldugu tovsiyyo olun-
musdur.

1989-cu 1l tovsiyyesinin gabulundan sonraki
illordo sosial-iqtisadi vo geosiyasi doyisikliklor
naticasindo, geyri-maddi moadoni irsin miihafizo-
si dovlatlor Ticiin xiisusi shomiyyat kasb etmoyo
basladi[13]. 1995 vo 1999-cu illor arasinda 1989-
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cu il tdvsiyyasinin totbiginin sistematik dayalon-
dirilmasi moagsadilo 8 regional seminar kegirildi.
Yaxin tarixo nozor saldigda, Morkozi Avropa vo
Qafqaz 6lkelorinin seminarinda milli madoni kim-
liyin vo millstin formalagmasinda anonavi made-
ni irsin ohomiyyatinin mithiim oldugunu qeyd
edildi. Dovlatlor 1989-cu il tovsiyyasi ilo tosbit
edilmis anonavi madaniyyat vo folklor anlayisini
gobul etdiyini vo bu mogsadlo kegirilon foaliy-
yatlora 6zal sektoru da colb etdiklorini bildirdi.
Baxmayaraq ki, bu foaliyystlorlo bagli 1998-ci
ilo godor ¢ox az sayda 6lko YUNESKO-ya he-
sabat toqdim etmisdi. 27 Afrika 6lkosindon golon
informasiya is9 belos idi ki, 50%-don ¢coxu heg¢ bu
tovsiyyonin movcudlugu barodo molumath deyil-
dilor. Molumatl olanlarin iss yalniz 39%-1 onu
darc etmisdi. Asiya 6lkslari qrupu bayan etmisdi
ki, lizv olkalor geyri-maddi modoni irsin miiha-
fizosi sahosindoki siyasatini miloyyonlogdirorkon
bu tovsiyye gorarindan istinad kimi istifads etmo-
lidir. Seminarlarda asason saslonon fikirlor bunlar
idi ki, anoanovi biliklorin vo folklorun itirilmasi,
onlarla bagli olan biitlin madoni dayarlorin iti-
rilmoasi demokdir vo bunun qarsisin1 almagq {ligiin
effektiv mexanizmlor yaradilmalidir. Bazi semi-
narlarda tovsiyyanin totbiq edilmasinin maliyya
va infrastruktur ¢otinliklorindon bohs olunmagq]la,
bu sahado xiisusi tolimke¢mis personala ehtiyac
oldugu, toplanmis materiallarin arxivlogdirilmosi
tictin milli morkozlorin yaradilmasi kimi fikirlor
soslonildi. Demok olar ki, biitlin Markazi vo Sarqi
Avropa 6lkalorinde miislliflik hiiququ normalari
madani irsin miihafizasi li¢lin do nazords tutulur-
du, folklorun miihafizasi {igiin xiisusi qanunve-
ricilik akt1 yox idi. Sakit okean regionu 6lkolori
milli soviyyado mislliflik hiiququ normalarinda
ononavi biliklorin sui istifadesinin qarsisini al-
maq mogsadilo sui generis miihafizo tomin edon
normalarin gobul edilmasi toklif edildi. Umumi-
likds kegirilon seminarlarda ononavi biliklorin vo
folklorun hiiquqi qorunmasini tomin etmok tigiin
asagidaki tokliflor irali siiriildii:
onanavi biliklarin vo folkloru tasvir edon
terminologiyanin yaradilmasi, tosnifat sistemlori-
nin koordinasiyas1 vo verilonlor bazasinin uygun-
lagdirilmasi

e yasayan ononavi modoniyyot vo folk-
lorun gonc nesillora transmissiyasini tomin et-
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mok yoniindo foaliyystlorin tosviq edilmasi vo
bu mogsadls yerli vo etnik comiyyatlords tohsil
programlarinin hazirlanmasi

*  comiyyato ononavi bilik vo bacariglarin
ohomiyyatinin asilanmasi

* ononavi bilik dasiyicilarinini rolunun vo
bu biliklorin daim doyison xarakterinin 6z comiy-
yotlorinds taninmasi

*  ononavi bilik va folklor niimunalarini top-
layan va qoruyub saxlayan fordlor vo qurumlara
hom maddi, hom do manavi dastok verilmasi
modoni icmalarin 6z ononovi modoniy-
yat vo folklor niimunslorine ¢atimliliginin tomin
edilmasi vo homin icmalarin tizvlorineg oldo edilon
molumatin sahiblori davranilmasi

*  ononavi biliklorin transmissiyasini tomin
etmok magsadile ananavi institutlarin yaradilma-
si[14].

Bu sahoda goriilon islorin ndvbeti morhalosi
2001-ci ildo*“Madoni miixtalifliys dair” YUNES-
KO boyannamoasinin gobul olunmasi idi. 1972
-2003-cii illor arasinda folklor ifadosinin daha da
genislondirilorak geyri-maddi madoni irs anlayi-
sinin meydana gotirilmasi yoniinds ifadslordon
istifado olunmusdu. Daha avval geyd etdiyimiz,
1972-ci il “Umumdiinya modani vo tobii irsin
gorunmasi haqqinda” konvensiya qobul edil-
dikdon sonra YUNESKO ¢orgivasindo aparilan
miizakiralorde folklor yerine anonavi madoniy-
yot niimunolori, sifahi vo geyri-maddi modoni
irs ifadalorine kifayot qodor rast golmok mim-
kiindiir. Qeyri-maddi madoni irs anlayist illorlo
YUNESKO c¢or¢ivosindo aparilan miizakirslor-
do miitoxassislor torofindon inkisaf etdirilon ifa-
do kimi ortaya ¢ixmis vo daha ¢ox modoni irsin
mihafizosi programinin adi kimi yayilmigdir[6
s.57]. Tosadiifi deyildir ki, folklorla borabor
daha somorali sokildo miihafizasi nozords tutu-
lan biitiin doyorlori ifado etmok mogsadils, YU-
NESKO torofindon 2003-cii ildo gobul edilon
“Qeyri-maddi madoni irsin miihafizasi” konven-
siyasinda folklor yerino qeyri-maddi modoni irs
anlayisindan istifado olunmusdur. Tobii ki, qabul
edilmis beynolxalq sonadlorin mogsadi folklor
niimunalorinin hom qorunub saxlanmasi, hom
do bu niimunalerin ganunsuz istifadesinin va
digor zoror vera bilocok horokotlorin garsisinin
alimmasi ticlin hiiquqi bazanin yaradilmasindan
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ibarotdir. Konvensiyada qeyri-maddi modoni
irsin miithafizosi dedikda, tokca hor bir milloto
moxsus geyri-maddi modoni doyoarlorin, anonovi
biliklorin, folklorun miihafizasi deyil, biitlinliik-
do basoriyyatin madoni doyarlorinin miihafizasi
nozordo tutulur. 2003-cii il konvensiyasi folklo-
run, ananavi biliklorin, imumilikds geyri-maddi
madoani irsin miithafizasi ligiin atilacaq addimlari
va istifado edilocok vasitolori agiglayir. Konven-
siya geyri-maddi moadoni irso bu doyorlori daxil
edir: geyri-maddi modoni irsin dasiyicist kimi
dil do daxil olmagqla, sifahi ononalor vo ifadolor,
ifaciliq sonotlori, sosial tocriibolor, morasimlor,
bayram todbirlori, tobioto vo kainata aid bilik vo
tocriiboalor, ononovi sonotkarliga aid bilik vo toc-
rlibolor [1]. Goriindilyii kimi 2003-cii il konven-
siyasi folklor anlayisin1 daha da genislondiroraok
biitlinliiklo geyri-maddi modoni doyorlori ehtiva
edir. Hom 1972-ci il konvensiyasi, hom do 2003
-cii 1l konvensiyasi madoni irsin agkar edilmo-
si, saxlanmasi, miihafizosi, tosviqi vo golocok
nasillora ¢atdirilmasimi ilkin olaraq homin  ir-
sin monsub oldugu dovlstin 6hdaliyi olaraq
nozarda tutur. Belo ki, bu dovlatlor 6z orazisin-
do olan geyri-maddi modoni irsin qorunmasini
tomin etmak ti¢lin zoruri tadbirlor gérmali vo 6z
orazisindo olan geyri-maddi madoni irsin bir vo
ya bir neco siyahisini tortib etmok vozifosi da-
styirlar. Busahado qabul edilmis konvensiyalar
modoni doyarlorin miihafizosi ligiin beynolxalq
omokdasliq vo yardimdan istifadoni nozerads tu-
tur. 2003-cii il konvensiyasinin magsadlori kimi
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geyri-maddi modani irsin qorunmasi, aidiyyati
icmalarin, qruplarin  vo  ayri-ayr1  soxsle-
rin geyri-maddi modoni irsino hérmotin tomin
edilmosi, yerli, milli vo beynolxalq soviyyolordo
geyri-maddi madani irsin shomiyyati hagda moe-
lumathiligin artirilmasi vo onun qarsiligl sokildo
qabul edilmasine tominat verilmasi, beynolxalq
omoakdasliq vo yardim gostorilmasi nazards tu-
tulur. Konvensiyanin icras1t mogsadilo yaradilan
hokiimotlorarasi komito basoriyyatin geyri-mad-
di madoni irsinin reprezentativ siyahisi va taci-
li gorunmaya ehtiyact olan geyri-maddi modoni
irsin siyahis1 olmaqla iki siyahi tortib edir vo bu
styahilar yenilonmakls dorc olunur[10].

Foklor da daxil olmagla basoriyyatin biitiin-
liikdo madoni doyarlorinin qorunmasinda moagsod
odur ki, onlarin moxsus olduglari comiyyatlordo-
ki doyisikliklora paralel olaraq, zaman keg¢dikco
belo modani dayarlor vo onlar1 yaradan xalqlar,
comiyyatlorin madani irsi do mahv olmaqdadir.
Qloballagmanin gotirdiyi bu doyisikliklor nati-
cosindo modoni doyerlorin miixtalifiyi aradan
qaldirilmagda vo diinya tok tiplogsmokda, giiclii
Olkolorin qarsisinda yerli xalglar vo madoniy-
yatlor mohv olmaqdadir. Fikrimizco bu sahads,
YUNESKO vo digor beynolxalq toskilatlar ¢or-
¢ivasindo goriilon todbirlor yiiksok qiymaotlondi-
rilmali, bu vaziyystin aradan qaldirilmasi ticiin
dovlatlorin omokdasligl ¢or¢ivesinds folklorun,
geyri-maddi modoni irs niimunslorinin yasadil-
masini tomin etmok li¢iin daha genis vo effektiv
hiiquqi miihafizo todbirlori gérilmalidir.
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JuabHapa l'anangaposa
Me:xayHapoaHo-npaBoBasi 3aliMTa (poIbKJIOPHOI KoHUenuuu B pamkax FOHECKO
Pesrome

B crarbe paccmaTpuBaeTcs opraHuzanus MEXIyHapOIHOW oxpaHbl (ONIBKIOpA, KaK OCHOBBI He-
MaTepuaIbHOIO KYJIBTYPHOIO HAClEIHsl MUpa, UCCIEeIyeTcsl OHATHE (OIbKIOpA U €ro 3HauyeHHE.
KitoueBbIM 31IEMEHTOM CTAThU SBISIOTCS MEPHI 10 COXPAHEHUIO 00pa3LoB (posIbKIIOpa HAa MEKIyHa-
POITHOM YPOBHE, KOTOPBIE SIBJISIIOTCS BaXKHOM YaCThIO HALIMOHAIBHOM JYXOBHOCTH HapOJOB H, B 4aCT-
HOCTH, POJIM MEXTyHAPOAHBIX OPraHU3alMii B 3TOM 001aCTH ¢ MPOILIOro 10 HACTOSIILETO BPEMEHHU.

Elnara Qalandarova
Safeguarding of the folklore concept within UNESCO in international law
Summary

The article examines the organization of international safeguarding of folklore as a basis for the
world intangible cultural heritage, by exploring the concept of folklore and its significance. A key
element of the article is taken measures for preserving folklore samples in international level, which
are an important part of the national spirituality of the nations and in particular the role of international
organizations in this area from the past till now.
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JokTopanT kadeaps MexayHapoaHoro my0JJM4HOro npasa

OBA3SATEJDBCTBO NPUJTOKUTDH BCE YCUJIIUALJIA
JOCTUKEHUA BPEMEHHOMW JOTOBOPEHHOCTH
ITPAKTHYECKOI'O XAPAKTEPA B CIITOPHBIX
HEPA3I'PAHUMUYEHHBIX MOPCKUX PAMOHAX

KiroueBble cIoBa: MeXAYHapogHOe IIPaBo,
MeX/TyHapOIHOE MOPCKOe IIPaBoO, KOHBEHIS 110
MOPCKOMY IIpaBy, BeHCKas KOHBEHIVS, MEXIO-
CYZapCTBEHHbIe COITAIICHNs, KOHTMHEHTasIb-
HBII 1Iebd, UCKITI0YNTEIbHAS 9KOHOMUIECKasI
30Ha, BpeMeHHbIE MepHI.

Key words: international law, international
maritime law, law of the sea, Vienna Convention,
international treaties, continental shelf, exclusive
economic zone, provisional arrangements.

0513aTeNbCTBO IPWIOKWUTb BCE YCHU-

MU A8 JOCTVOKEHMSI BpPeMEeHHON

JIOTOBOPEHHOCTH MPaKTUIECKOTO
XapaKTepa M3/0)KEHO B NYHKTax 3 craren 74 u
83 Kouenuum Opranmsannyu OObeIMHEHHBIX
Haruit mo mopckomy npaBy 1982 ropa (manee —
KonBennmsa mopckomy npasy 1982 r.) [1] creny-
I0LIM 00pa3oM:

Jo 3aK/r0ueHMsI COTIAlIeHNs [0 TpaHuIie], KakK
npefycMaTpuBaeTcs B IIyHKTe 1, 3aMHTepeco-
BaHHbIe TOCYIapCTBa B yXe B3aMIMOIIOHVMAHNA
M COTPYOHNYIECTBA NIPEAIIPMHMIMAIOT BCE YCUINA
IUISL TOTO, YTOOBI JOCTUTHYTb BPEMEHHOI IOro-
BOPEHHOCTM IIPaKTUYECKOTO XapakTepa... Takas
JIOTOBOPEHHOCTDb He JO/DKHA HAaHOCUTH ylepba
OKOHYAaTe/IbHO IeTMMUTAL .

Llenb o6s3aTeNbCTBA IPUIOKNATD BCE YCUIINS
oId JOCTVIDKEHUA BpeMeHHOf/’I AOTOBOPEHHOCTN
IIPAaKTMYECKOTO XapakTepa Oblla pasbsACHEHa
Apb6urpaxem no crarbe 287 u IIpunoxenuto 11
[IocTosAAHHOI TanaThl TPETEMCKOIO Cyfa B Jere
Arbitration between Guyana and Suriname (za-
nee - gerno laitana nporus Cypunama). [Tockons-
Ky 00e CTOpOHBI HalIpaBWJIU B apOUTPasKHBII CYL
NMCbMEHHbIE IPENCTaBIeH)s, B KOTOPbIX ACHO
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yKa3ajy COOTBETCTBYIOIME TPAHNIIBI CIIOPHBIX
TePPUTOPUIL, OCllapyBaeMas 30HA MEXJY STH-
MM IByMs IMHVAMM ObI/Ia OTYET/IVIBO OIpefiere-
Ha CYZOM ¥ IIPU CChUIKe Ha Hee JMCII0/Ib30BaJICs
TepMUH ‘cropHas 3oHa  [12, Kapra 1, mocne §
163]. Ilo mHeHuto Apbutpaxa, 06s3aTeIbCTBO
IPUIOXKUTD BCE YCUMUA /ISl JOCTVDKEHMsI Bpe-
MEHHOJI JOTOBOPEHHOCT! IIpeJHA3HAYEHO I
CONEVICTBUA JOCTVDKEHNMIO BPEMEHHOTO peXXuMa
U IIPAKTUYECKIX Mep, KOTOPbIe MOI/IV OBl IIOATO-
TOBUTb IIOYBY JI/ISI BPEMEHHOTO VICIIO/Ib30BaHIIA
CIIOPHBIX 30H B OXXVJJAHNY Ie/IIMUTanu. Apou-
TpaXk TaKXXe IOCYNUTAI, YTO ITO 005I3aTe/IbCTBO
HofipasyMeBaeT HOf coOO0Jl Mpu3HaHMe He00X0-
IUMOCTM U36eraTb IPUOCTAHOBIICHUA SKOHO-
MMYECKOI'O pa3BUTUA B CIIOPHOV MOPCKOII 30HE,
IIOKa TaKas IeATe/NIbHOCTb He BMAET Ha IOCTH-
KeHJe OKOHYaTe/bHOro cornamenns [Tam ke, §
460].

[Ipenmonaraercs, 4To 0643aTeIbCTBO B CTa-
ThsAX 74(3) n 83(3) “mpmnoxuth BCe ycunms’
JUIsL BCTYIUIEHMsI BO BpPEMEHHYI0 [OrOBOpPEH-
HOCTb HOCUT CKOpee peKOMEH/IaTe/IbHbIN, 4eM
00s13aTe/IbHBII XapaKTep, HalpaBJCHHBII Ha
HellpeMeHHOe [IOCTVDKeHMe pesynbrara. Ecim
3TO IOJIOXKEHNUe IPefyCMaTpUBaIO HeIpeMeH-
HO€ BBIIIOJIHEHME 00s3aTeNbCcTBa, cTaThby 74(3)
u 83(3) Moru 661 OBITH COCTABIEHBI TPOCTO KaK
“COOTBETCTBYIOLIVE TOCY/JapCTBA BCTYIIAIOT BO
BpeMeHHble Mepbl IPAKTUYECKOTO XapakTepa’.
To, 4T0 3TO 0053aTENBCTBO ABJSETCS OFHUM
U3 BUNOB IIOBEIEHNSA, TAaKXKe IMOATBEPXK/JAeTCH
BBIBOJIOM ApOutpaka B fene lajfaHa IpoOTUB
CypuHaMa 0 TOM, YTO “S3BIK U3JIOXKEHMsI, KOTO-
PbIM 3aKpeIyIeHO 00:3aTeNbCTBO, HajaraeT Ha
CropoHBI 00513aHHOCTb BeCTY LOOPOCOBECTHBIE
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IIeperoBOpbl. 1 TpebyeT OT HUX NPUHATD TIPU-
MMPUTEIbHBII TTOAXOJ, K IIeperoBopaM, B COOT-
BETCTBUY C KOTOPBIM OHU OYAYT TOTOBBI IONTH
Ha YCTYIIK) B paMKaX BpPeMEHHOJ JJOTOBOPEHHO-
ctir” [Tam xe, § 461].

KonBennusa no mopckomy mnpasy 1982 r. He
yCTaHaB/IMBAET WM JaKe He Ipepiaraer ¢op-
My, B KOTOpOJI JO/DKHA OBITb 3aK/II04YeHa Bpe-
MeHHasl JOTOBOPEHHOCTD VY KaKOBBIM JJO/DKHO
ObITH ee copiepkanme. AHfepcoH 1 BaH Jlorxam
IpeIIoNaraloT, YTO BO3MOXKHBI CcaMble pasHO-
o6pasHble GOPMBI, BK/IIOYAs COITIALIEHNE O KO-
ollepallMyl JIM COBMECTHOM pPEXIJMe, KOTOPBII
II03BOJIAAET NPOBOAMUTH Pa3BefKy U JOOBIYYy B
HeZleIIMUTUPOBAHHOI 30HE, YaCTUYHBIN WIN
IIO/IHBINI MOPATOPUII Ha OIpENE/IeHHbIE BUJbI
IesITeIbBHOCTH, TaKMe KaK OypeHie, U MpocTo
JIOTOBOPEHHOCTh O IIPeBAPUTEIBHOM YBELOM-
JIEHVUM O NIPEAIIOIaraeMoil JeATeIbHOCTY B Hefie-
JTMMUTMPOBAHHOJN 30HE C MOC/IEAYIOIMMY KOH-
cynpranmsamu [13, c. 206]. Crarbu 74(3) u 83(3)
CCBUIAIOTCSI Ha “BpeMeHHbIe [OTOBOPEHHOCTN
“ImpaxTuYecKoro xapakrepa’. B mokmnane Accoru-
anyy MeXXIYHAPOJHOTO IpaBa 00 MCKTIOYNTEND-
HOJl 9KOHOMMYECKOJI 30He, ONYOIMKOBAaHHOM B
1988-M ropgy, yIBep>K/1aioch, YTO IIpeiBapUTe/ib-
Hasl JOTOBOPEHHOCTb HOCUT “TIPAKTUIECKUIL Xa-
paKkTep’, ecu “HacTOsITe/IbHasE HEOOXONUMOCTh
BCTYIUTb B Hee HACTONBKO Ype3MepHa, YTO
OXIJJaHe 3aBepIIeHNs TeTMMUTALNN OBUTO OB
IPOTYUB MHTEPECOB 3aMHTepecoBaHHBIX CTOPOH”
[14, c. 546]. DTy MHEHUS IPEACTABIAIOTCA CIIOP-
HbIMI. Bojlee HempeB3siToe NpOYTEHME CTATEN
74(3) n 83(3) mpepmonaraer, 4TO “MPaKTUYECKMI
XapakTep” OTHOCUTCS CKOpee K HeOOXORMMBIM
YC/IOBUSIM BPEMEHHOI [TOTOBOPEHHOCTH, a He
HEIIOCPEefICTBEHHO K HEOOXOAMMOCTY BCTYINTD
B cornamenue. [To MHeHUIO aBTOpa, TePMUH “[0-
TOBOPEHHOCTD” YKa3bIBaeT Ha TO, YTO Pe3y/IbTaT
MOXXeT OBITb He JJOTOBOPOM, a HOCUTb Hedop-
MaJIbHBII MM la)kKe HeoO0s13aTe/IbHBII XapaKTep,
a “TIpaKTMYeCKOrO XapakTepa’ YKas3bIBaeT Ha
OllepaTMBHOE, HEXe/V IIPaBOBOE COIEp)KaHMe,
COOTBETCTByIollee TPeOOBAHMIO He HAHOCUTH
yiep6 OKOHYATeTbHO [IeTMMUTALINAN.

Ha mpaxTuke BpeMeHHbIE [JOTOBOPEHHOCTU
OOBIYHO IPUHUMAIOT OZHY U3 [IBYX OCHOBHBIX
dbopM - BpeMeHHOIl IOTPaHMYHON JIMHUK WIN
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30HBI COBMECTHOTO yIpaBeHMA. XOPOMINM
IpYMepPOM BPEMEHHOI T'paHUIIbl ABIAETCA CO-
IIamenne Mexny Ampkupom u TyHucom, 3akito-
yenHoe B 2002-M romy, KOTOpoe YCTaHOBMJ/IO
IpeBapUTENIbHYI0 eIVHYI0 MOPCKYI0 TIpaHUILy
MeXJy AByMsA rocymapctBamn [3]. Ilpeambyma x
COIIALIEHMIO OTChIIaeT K cTarbaM 74(3) u 83(3)
Konsennum no Mmopckomy npaBy 1982 ., a B cTa-
Tbe 4 TOBOPUTCH, YTO COIVIAIIEHMEe He HaHOCUT
ymep6a OKOHYAaTEe/IbHOV AeTMMUTALUI MOPCKOIL
rpaHuipl. Jpyroit mpuMep BpeMeHHOI IpaHNUIIbI
- cormamenue 2001 roga mexay Vipmanpmein n
Benukobpuranueii [4]. CornalieHue Ha BpeMeH-
HOJI OCHOBE OIIP€JIeIN/IO YaCTh MX COBIA/IAl0LINX
KOHTMHEHTA/IbHBIX 1Ie/TbOB, KOTOPbIe He ObIIN
pasTpaHudYeHbl Oojee paHHMM COIVIAIICHUEM
1988 ropma. CornaiieHue ompepernsier cebst Kak
TOCTUTHYTOE “B COOTBETCTBMM €O cTaTbel 83(3)”
KonBeHunn no mopckomy npasy 1982 r. u ycra-
HaBJIMBAeT, YTO OHO JEVICTByeT “6e3 yiiepba K
nmo6oMy 6yaylieMy COIJIAIIEHUI0  OTHOCUTE/b-
HO JIeTIMMUTALI 9TOTO pailoHa KOHTVHEHTA/Ib-
HOro Ienbga MeXAy ABYM:A rocyfapcrsamu. B
2013 rogmy cornaieHnne 6bIIO 3aMEHEHO OKOHYA-
TEe/IbHBIM IIOTPAaHMYHBIM coramenneM [15; 16, c.
383].

Bpemennsle 1oroBopeHHOCTI B popmare 30H
COBMECTHOTO YIPaBAeHMA WIM SKCIUTyaTallUu
VIMEIOT pasyHble POPMBI ¥ MOTYT OTHOCUTBCS
KaK K KOHKpETHOMY BUZY JeATEeNbHOCTH, TaK U K
ux pApy. CylecTBYIOT JOrOBOPEHHOCTH, IPYHMN-
MaeMble TOJIbKO B OTHOLIEHUM 9KCITyaTaluu pe-
CYpcOB MOpCKOro jiHa. Takum mpumepoM ABjA-
eTca cornamenne mexay Hurepneit n Can-Tome
u ITpuncunm 2001 roga, KOTOpO€e yCTaHAB/IMBAET
COBMECTHYIO 30HY [l YIOPsAZOYEeHHON paspa-
00TKM ¥ [OOBIYM HeTU M APYIUX PecypcoB B
palioHe, Ifie UX UCK/IIOYUTENIbHbIE SKOHOMMYE-
CKI€ 30HbI COBIIAJAIOT JPYT C APyroM [5, c. 43].
Cornamenne onpepensgeT, B YaCTHOCTH, CO3[a-
HII€ COBMECTHBIX OPraHOB IS OCYILECTB/IEHNUA
Pa3paboTKM 30HBI, COBMECTHOE UCIIOTb30BaHNE
IOXOJI0B, 3aKOHbBI 1 IIPaBIIa, KOTOPbIE NOKHBI
IPUMEHATbCA B 30HE, ¥ MEpPbI 110 OXpaHe OKpY-
xaroneit cpenbl. [IpeamM6y/a K cOIIalIeHNIo CChI-
maetcs Ha cTarbio 74(3) KoHBeHI[MM 110 MOpCKO-
My npaBy 1982 I. U IJIaCUT, 4TO COITIAIICHUE “He
HAHOCUT yIep6a BO3MOYXHOMY pasrpaHNIEHIIO
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X COOTBETCTBYIOLIVX MOPCKIX 30H 10 COIVIAIIIe-
HUIO B COOTBETCTBUM C MEXAYHApOJAHBbIM IIpa-
BoM . CorjamieHue JJO/DKHO OCTaBaTbCs B CUJIE
B TedyeHue 45 jieT, ¢ BO3MOXXHBIM II€PECMOTPOM
gepe3 30 met [Tam xe, cratba 51]. Takoit cpok
MOXKET CUUTATbCSl OYEHD JUINTE/IbHBIM I “Bpe-
MEHHOJI JOTOBOPEHHOCTN , HO [UIUTE/IbHbIE CPO-
KU MOTYT ObITb HEOOXOIVMMBI B YC/IOBUAX, KOTZA
HeTAHBIM KOMIIAaHVAM TpeOyeTcs rapaHThs UX
MHBECTUIININA.

Bropoit, 6omee CIOXHBII IpuMep BKIIOYA-
eT TPU COIVIAIIeHNA, 3aKTI0YeHHble MeXAY AB-
crpamueit un JleMokparndeckoit Pecrmy6nmkoit
Bocrounsnit Tumop (Tumop-Jlemtn) nocne mo-
CTIVDKEHMA e1o HesaBucumocTu B 2002 ropy. Ilep-
Boe cornamenne, JJorobop o Tumopckom Mope
(6], ompenensieT cebs (B mpeambyie u cTarbe 2)
B COOTBETCTBUU C TePMMHOJIOTMEN cTaThy 83(3)
KonBeHuun no mopckomy mpaby 1982 r., kak
BPEMEHHYI0 [OIOBOPEHHOCTb IPAaKTU4ECKOTO
XapaKTepa [0 3aK/TI0YeHVs COIVIAlleHMs U 0e3
yiep6a 1 eMIMUTALN TPAHNUIIBI KOHTVHEH-
Ta/IbHOTO IIeTTb¢a MEXY ABYM:A TOCYAapCTBaMIL.
Horosop ycranasnmbaeT COBMECTHYIO 30HY pas-
pabotku HedTn (Joint Petroleum Development
Area - pamee JPDA). Bropoit gorosop kacaercs
HOObIYYM Ha IBYX MECTOPOX/IEHUSX YI/IEBOLOPO-
I0B, KOTOpbIe PacIONI0XKeHbl Ha BOCTOYHOII I'pa-
Hute JPDA [7]. Tpetbe cornmamenue - [loroBop
0 HEKOTOPBIX MOPCKUX JJOTOBOPEHHOCTAX B Tu-
MopckoM mope (“Horoop CMATS”) [8], kak u
Horosop o Tumopckom Mope, onpepenser cebs
(B mpeaMOyie) KaK BpeMEHHYIO JOTOBOPEHHOCTD
IIPAKTNYECKOTO XapaKTepa [0 3aKIIYeHNUA COo-
IIalmeHus u 6e3 ymepba A eMMMUTALAN
rpaHMIIbI KOHTVHEHTa/IbHOro Ienbda. OgHaxo,
3Ta BpeMeHHas JOTOBOPEHHOCTb MMeeT MCKIIIO-
YUTENBHO 00s3bIBAIOIINII XapaKTep, IOCKOIbKY
IPENATCTBYET CTOPOHAM HOOMBATHCS MEMUMMU-
TAlMM X MOPCKOJI TPaHMUIIBI CYLOM WV TPUOY-
Ha/IOM Ha Becb CpOK feiicTBuA Jlorosopa, omnpe-
meneHHblit B Tedenne 50 et [8, crarbu 4 u 12].
Tem He MeHee, [loroBoOp [1e/ICTBUTETBHO CO3TAET
CBOEr0 pojila BpeMEHHYIO TPaHMIlY /i1 BOJSHOI
TOJIIIM, TIOCKOJIbKY OH IpefyCMaTpUBAaeT, 4YTO
ABCTpanusa oOCylLIecTB/IAET OPUCAUKINIO HaJ
BOJIHOJ TOJIIEN K IOTY OT I0KHOTO npefenna JPDA
(4TO B 3HAUUTETBHOI CTEIIEHY COBIIAZIaeT CO Cpe-
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AMHHON /HMelt), a Tumop-Jlemru K ceBepy or
atoit muHun [Tam xe, cratps 8]. [IpaBoobpasy-
tomiee peiictBue [JoroBopa CMATS 2006 ropa B
HacTosIlee BpeMsA OCIApUBAeTCsA B apOUTpak-
HBIX pa3OupaTenbCTBax, BO30YXAeHHBIX TuMmo-
poMm-JlemrTyt IpoTUB ABCTPAINN.

MoXHO yTBep>XHaTh, 4TO T000I ITOTOBOD,
KOTOPBIJ YCTaHaBIMBAET COBMECTHYIO 30HY 9KC-
IUTyaTaly VIA YIIPAB/IeHNU B Ka4eCTBE 3aMeHbl
MOPCKOJVI TPaHMIIbI, JJaXKe €C/I OH He CChbIIaeT-
ca Ha cratbu 74(3) u/unn 83(3) KouBenuuu 1mo
MOpCKOMY IIpaBy 1982 I. 1 B I€MICTBUTETBHOCTI
OBUI 3aK/IIOYEH JO ee NPUHATUA, CIIeAyeT pac-
CMaTpMBaTh KaK BPEMEHHYIO IOTOBOPEHHOCTD B
AyXe 3TUX CTaTell, eCc/IM TOJIbKO OHA He paccMa-
TPUBAETCA KaK IIOCTOAHHAasA 3aMeHa TPaHMIIBL.
CylecTByeT HEMAnO MPUMEPOB TAaKUX [OTOBO-
poOB, Hampumep cornaiienne 1974 roga Mexnay
SAnonmert n Pecniy6rmukoit Kopes [9]. Bpemen-
Hble JJOTOBOPEHHOCTY TAKOTO popa (maxe mm-
TeIbHbIE) CTIEAYeT OT/INYATh OT 30H COBMECTHO
9KCIUTyaTal[uy, COIIALIEHVS 110 KOTOPBIM ObLIN
BOCTUTHYTBI KaK YacTb MOTPAaHNYHOTO YPETY/IN-
POBaHMA ¥ ONMPAIOTCA Ha OKOHYATe/IbHYIO I'pa-
HIILY, KOTOpasi OblyIa COIJIacOBaHa.

B HEKOTOpBIX Cy4yasx rOCyHapcTBa, B Kade-
CTBE€ BPEMEHHOJ JOTOBOPEHHOCTY, 3aK/I0YaIn
COITIAIIEHMA O COBMECTHBIX 30HAaX ITO yIIpaBJie-
HVIO VU [OOBIYe B OTHOLIEHNM PBIOOIOBCTBA.
OpHMM M3 TaKMX IPUMEPOB, XOTs U 3aBEPILIUB-
MMMCA 10 NpuHATHA KOHBEHIMM IO MOPCKO-
My npaBy 1982 r., aensgerca Cornaimenue Mex-
ny Hopserueit u 6s1Bmmm CCCP o BpemenHoiI
IPAaKTMYECKOJl OpraHM3aluy pbHIOOIOBCTBA B
IpujerampuieM paiione B bapenniesom Mope, 3a-
Karo4eHHoe B 1978 roxy [10]. Cornamenne npu-
MEHAJIOCh B OTHOLIEHNY PallOHa B I0)KHOI YacTu
bapennesa Mops, e UCKIIOYNTENbHBIE 9KOHO-
muueckue 30HbI Hopserun nu CCCP cosmapanm.
B mpepnenax sToro paitoHa gBYCTOPOHHAA HOP-
BEKCKO-COBETCKasi KOMMCCHS IO PHIOOTOBCTBY
INO/DKHA Obl/Ia yCTaHaBIMBATh paspelraeMble
00bEMBI Y/I0Ba, KBOTHI U IPyTVie MEpPbI peryInpo-
BaHMA. Kaxklasg cTopoHa uMena B 3TOM paiioHe
IOPUCAVKIIVIO TOJIBKO B OTHOIIEHNM CBOVX CO0-
CTBEHHBIX PBIOOJIOBHBIX CYZIOB, a TAaKXKe CYJOB
TPeTbUX IOCYJapCTB, KOTOPbIM OHa BBbIJja/la /M-
1L[€H3MI0 Ha IIPOMBICEN B IIpefie/laX CBOEI KBOTBHI.
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[lepBoHava/jIbHO COIIalIeHNe OBUIO 3aKII0OYEHO
TOJIbKO Ha OfIMH TOfl, HO COJEP)Ka/lo YCIOBME O
BO3MOXXHOCTY €XETOJHOTO MpojIeHusa. JTO yc-
JIOBME VCIIO/Ib30BA/IOCh CTOPOHAMM HEINPEPhIB-
HO [0 BCTymieHus B cuay B 2011 rogy morosopa
2010 ropa, ycTaHaBIMBAKOIIETO OKOHYATEIbHYIO
MOPCKyIo rpanuny mexay Hopserneit u Poccn-
eit. Torma >xe Cornamennue 1978 roga npekpaTu-
JIO IeMiCTBUE.

B mpyrux cmy4asx rocylapcTba yCTaHaB/IMBa-
1Y COBMECTHYIO 30HY 9KCIUTyaTally U/IN YIIPaB-
NeHus Kak (opMy IpenBapUTENIbHON HTOTOBO-
PEHHOCTM JI/IS PEIIEHNA LIeJIOTO PAJla Pa3/IMIHbIX
BOIIPOCOB. XOPOIIMM IPUMEPOM SABIAETCA CO-
rIameHne Mexjay bap6amocom u lartanoii, 3a-
KkmodyeHHoe B 2003 romy, ycraHaBlIuBaroliee
“30Hy COTPYEHMYECTBA [y OCYLIEeCTBICHN
COBMECTHON IOPUCHUKLINN, KOHTPO/IA, YIpaBle-
HVSI, Pa3BUTVS, Pa3BeNKU M JOOBIUYM XXVBBIX U
HE>XVBBIX IIPUPOJHBIX PECYPCOB, a TAaK)Ke MHBIX
npaB 1 00s13aHHOCTeI, ollpefieNieHHbIX B KoHBeH-
IIVIM TI0 MOPCKOMY IIpaBy 1982 17, Ha HeOO0/IbIIO
TEPPUTOPUMN, T/I€ UX ICKTIOUNTETbHbIE 9KOHOMM-
9YeCKle 30HbI COBIA/IAl0OT, HO KOTOPas HaXOJUT-
Cs 3a NpefieNlaMy VICK/IIOYNTEIbHO SKOHOMIYE-
CKOJ1 30HBI KaKOTo-1160 TPeTbero rocyaapcTpa
[11]. B mpeambyre K COITALIeHNIO NPU3HALTCA
“3HAYMMOCTD ¥ HPUMEHUMOCTb cTaTbu 74(3)
KonBennum no mopckomy npaBy 1982 r. B cra-
The 2(1) cornameHnns roBOPUTCS, YTO “CTOPOHBI
OIIPENENAIOT, YTO OHM MOTYT, IO JIOTOBOPEHHO-
cTy B 607Iee MO3JHNUI CPOK, pa3TPAaHNYNTD MEX-
AYHApOISHYIO MOPCKYIO TPaHUIy MY HUMI , A
ctaThbs 1(2) mpegycMaTpyBaeT, 4TO COITIALIEHIE
He HAaHOCUT ylliepba “IiocieyioneMy pasrpaHu-
YEHMIO COOTBETCTBYIOUINX MOPCKMX 30H CTOpOH
B COOTBETCTBUM C OOLIENPUHATHIMY IIPYHIVIIA-
MU MeXAYHapomHOro npasa’ 1 KonseHnuei mo
MOpCKOMY mpaBy 1982 r.

B cBoro ouyepenb mocnencTBMA BPEMEHHON
JTOTOBOPEHHOCTM MOTYT 3aBUCETb OT TOTO, YTO
B Hell HENOCPEICTBEHHO IpefycMoTpeHo. Tak,
HaIlpuMep, YIIOMAHYTAas BBILIE JOTOBOPEHHOCTD
Mexxay Asctpanueit u Tumopom-Jlemrn He mo-
3BOJ/IIET CTOPOHAM MIOOMBATLCA J[eMIMUTALIAU
YIX MOPCKOJI TPaHMIBl CYOM WIN TpUOyHa/IOM
B TeYeHle BCETro Iepuoja JeCTBUA COITIalle-
HIISI, YCTAaHOBJIGHHOTO Ha mepuox B 50 et [8,
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ctarby 4 n 12]. B To e Bpems, ZOTOBOPEHHOCTH
00 YCTAaHOBJIEHUM BPEMEHHBIX TPAHUI] MEX[Y
Amxupom n Tynucom u mexpy Vpmanauei n
Benmko6putaHueii, 0 KOTOPBIX Tak K¢ TOBOPY-
JI0Ch BBIIIIE, MIPERYCMAaTPUBAIOT, YTO IIEPETrOBO-
pbI IO OIIpefe/IeHNI0 OKOHYATe/TbHON TPaHMUIIbI
JOJDKHBI OBITH IIPOJO/DKEHBL. TakuMu e OygyT
Y TIOCTIEACTBUA JOTOBOPEHHOCTY, KOTOpas He
COMIEP>KUT KaKMX-TNOO0 YKa3aHUIl Ha 3TOT CYeT, a
TaKKe B TeX C/Iy4asAx, KOIJja BpeMeHHas JI0TOBO-
PEHHOCTb 00513bIBaeT OHY MM KOKIYIO U3 CTO-
POH BO3[Iep>KMBAThCsI OT OOpallieHNst B CY/, WIN
TpUOYHAJI C LIeJIbI0 OIIpefie/IeHNsI OKOHYATeTbHO
MOPCKOJ1 I'PaHMIIbI, €C/IY COIVIAllIeHNe He MOXeT
OBITb JOCTUTHYTO 10 ICTEYEHNH Pa3yMHOTO ITe-
prona BpeMeHN», 3a VICK/IIOYEHMEM TeX CIIy4aeB,
KOIZIa CTOPOHBI IOTOBOPWIINCH 00 MCK/TIOUeHNN
TaKOJ BO3MOXXHOCTH.

JleiicTBMe BpeMEHHBIX JOTOBOPEHHOCTEN II0
BpPEMEHU OIpefe/sieTCsl ABYMs OT/INYUTETbHBI-
MU aCIleKTaMI - BO-TIEPBBIX, KOIJjJa BO3HUKAeT
00513aTe/IbCTBO IPENIPUHUMATD BCE YCVIIUA
JUISL TOTO, YTOOBI JOCTUTHYTh BPEMEHHYIO [JOTrO-
BOPEHHOCTb U, BO-BTOPBIX, KaK JIO/I'0 OHA J{OJDK-
Ha JmuTbcA? KOHBEHLMA IO MOPCKOMY IIpaBy
1982 1. He COfEPXUT HENOCPENCTBEHHbIE OTBETHI
HII Ha Of{MH U3 STUX BOIIPOCOB.

Yro kacaeTcs IepBOrO BOIPOCA, TO, KaK
IPEeACTaB/IsAeTCs B IPUHINIE, 00513aTENbCTBO
BO3HMKAET, KaK TOJIBKO CTAHET OYeBUHBIM, YTO
COOTBETCTBYIOIIME TOCYJapCTBa MMEIOT IIpa-
BO Ha MOPCKVe 30HBI, KOTOpbIe COBIAJAI0T UIN
MOTYT COBIIQ/jaTh, ¥ BO3HMKIA HEOOXOLMMOCTD
nposefieHys gemumutanyuy. Ha npakTike Bnos-
He BO3MOXXHO, YTO 3TO 00513aTe/IbCTBO He OymeT
BO3HMKAThH 10 TeX [OP, II0Ka, I eC/IN TOJIbKO, He-
CIIOCOOHOCTD CTOPOH JIETKO U OBICTPO JOCTUYbD
COIJIALIIEHVSI [I0 MOPCKOJ TpaHuIje CTAaHOBUTCS
odeBypiHON (/laroHM TIpuUpEp>KMBAETCA APYroro
MHEHMS, YTBeP)K/jasi, YTO 00513aTebCTBO “MOXKET
BOSHMKHYTb IO TOrO, KaK 3aMHTePeCOBAHHBIE
roCyJapcTBa MHULMUPYIOT IeperoBopsl’” [17, c.
357]). IeicTBUTENbHO, OBIIO ObI GECCMBIC/IEH-
HBIM BCTYIATh B IIEPETOBOPBI C IIe/IbI0 00CYXK/e-
HIIS1 BO3MOYKHBIX BPEMEHHBIX JOTOBOPEHHOCTETA,
€C/IU JOCTVDKEHe OKOHYATe/IbHOTO COIVIAIIeHNIA
He BBI3bIBaeT 3arpymHeHmit. Kpome toro, ecnn
Ha TIpaKTVKe B Hepas[eleHHbIX 30HAX WM, IO
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KpaliHell Mepe, B X CIIOPHOM YaCTy He OCYIIeCT-
B/IAETCS KaKas-ubo JiesATebHOCTb, HeoOXonm-
MOCTb ITIOMICKAa PeryIupyolux ee BpeMeHHBIX
MeXaHM3MOB TAK>Ke JIMIIeHA CMBIC/IA.

Yro KacaeTca NPONODKUTENBHOCTH Bpe-
MEHHOJI JJOTOBOPEHHOCTH, 3TOT BOIIPOC MOXKET
ObITb oOIlpeneneH B camMoM coramreHuu. Ha-
puMep, HOTOBOPEHHOCTb Ajpkmpa m TyHuca,
paccMOTpeHHas BbIle, NpefycMaTpUBaja, 4To
OHa JIOJDKHA OCTaBaTbCA B CUJIE B T€YEHME Ile-
CTH JIET, 110 VICTEYEHUY KOTOPBIX CTOPOHBI 00s1-
3aJIUCh COITIACOBATb OKOHYATETbHYI MOPCKYIO
TPaHUIly VM IPOIJINTD VI IIEPeCMOTPEThb CO-
rmamenue [3, cratbu 9 and 10]; B To BpeMs Kak
noroBopeHHOCTb Hurepun n Can-Tome u Ilpun-
CUIIM [O/DKHA OblIa JEeMICTBOBATDL B TeyeHue 45
neT ¢ mepecMoTpoM crycTs 30 et [5, cTaTha
51]. Ecmn moroBopeHHOCTb He OIpefensieT CPoK
CBOETO JIeVICTBYA, IPENCTAB/IACTCSA BO3MOXXHBIM
CYUTaTh, OCOOEHHO C Y4€TOM BCTYNUTETbHO
¢dpaspl myHkra 3 crateit 74 u 83 (“mo 3axmoye-
HUS COIJIALIEHNUs ), 9YTO OHA OyZeT IeiiCTBOBATh
IO TeX IIOp, MOKA IIyTeM JOCTVDKEHNSA OCHOBHO-
rO COIJIALIEHMS MEeXJy CTOPOHaMM WIN TIO pe-
IIEHVI0 MEX/YHAPOJHOTO CyZia WM apOuTpaxa
He OyJeT yCTaHOBJIEHa OKOHYATe/IbHAsh MOPCKas
rpanuna [17, c. 358; 14, c. 545]. Tem He MmeHee,
JIaroHM cuuTaeT yMECTHBIM IPEAIIONOXNUTb, YTO
CYILIeCTBYeT ¥ IPaBO [EHOHCAMM MIM OTKa-
3a OT COIJIALIeHUs, KOTOpoe IOofipa3dyMeBaeTcs
ee “BpeMEHHBIM XapaKTepPOM. DTOT apryMeHT
OCHOBAH Ha IIPMMEHEHMM) IO aHA/IOTUM CTAaTby
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25(2) BeHckoit KOHBEHIMM O IpaBe MEX/yHa-
POIHBIX JOTOBOPOB [2], B KOTOpPOI IpegycMa-
TPUBAETCA, YTO €C/IM [IOTOBOp IpUMEHSeTCA
BPEMEHHO JI0 €T0 BCTYIIJIEHNUA B CUITY, TaKOe Bpe-
MEHHO€ IIPMMEHEHME B OTHOILIEHNN TOCYAapCTBa
IpeKpallaeTCcs, €CIY 3TO TOCYAAPCTBO YBELOMMUT
ApyTHe roCyJapCcTBa, MeX/ly KOTOPbIMI BpeMeH-
HO IIPUMEHAETCA NOTOBOP, O CBOEM HaMepEeHUMN
He CTAaHOBUTHCA YYAaCTHUKOM jorosopa [17, c.
358-359]. COMHUTENBHO, YTO 3TO ABIAETCS [I0O-
CTAaTOYHO TIOAXopsieli aHaaoruei. Xots Komu-
TeT Acconyanuy MeXJyHapOJHOIO IIpaBa IIO
VICKTTIOUYUTE/IbHOM 9KOHOMMYECKON 30HE TaKXKe
NPUAEP>KMBAETCA MHEHMA O TOM, YTO CYIIECTBY-
eT MpaBO Ha [EHOHCALMIO MIM OTKa3, OJHAKO
3TO INIPAaBO Cpa3y K€ B 3HAUMUTE/NbHOI CTEIIeHU
OTPaHMYMBAETCA TOCERYIOLIEl OTOBOPKOM O
TOM, YTO IIOCKOJIbKY “IJIaBHOJ LIeJIbI0 [BpeMeH-
HBIX] [IOTOBOPEHHOCTENl SBJISAETCS Peryamnpo-
BaHME OIPEJIe/IEHHBIX BOIPOCOB B OTCYTCTBUE
TPaHMIbI, MOXKHO IPEAIONIOKUTD, YTO B HOpMe
VX IPUPOJA He MofijpasyMeBaeT TaKoe IIpaBoO Ha
npekpamenne” [14, c. 546-547]. Ecnu gake kaka-
s-MMO0 U3 CTOPOH OTKAXXETCsI OT BPEeMEHHOII J10-
TOBOPEHHOCTH, 00513aTe/IbCTBO MPEANPUHIMATD
BCE YCWIVA IS JOCTVDKEHNUA BPEMEHHOI [JOro-
BOPEHHOCTY BCe PaBHO OyfieT NMPUMEHATHCH, U,
C/lIeIOBaTeIbHO, MOXXHO OXKUJATh, YTO Jake B
TaKOM CJIydae 3Ta CTOpOHa OyfeT JoO6pocoBecT-
HO IpemyiaraTb M OOCY>XJaTh aJbTepHATHBHBIE
MeXaHW3MBlI.
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Mnbkun Pagxa6os
O6s13aTeIbCTBO MPUIOKUTH BCE YCHINA /IS JOCTIDKEHNS BPEMEHHOI JOTOBOPEHHOCTH
MPAKTUYECKOTO XapaKTepa B CIOPHBIX HepasrpaHMYEHHbIX MOPCKMX PailOHaX

Pe3rome

Ha npumepe MHOroYMC/I€HHBIX IBYCTOPOHHUX JJOTOBOPOB B CTaTbhe pacCMaTpMUBAIOTCA PasNMyYHbIe
aCIeKThl 00s3aTe/IbCTBA MPIWIOKUTD BCE YCWINA 1A JOCTVDKEHUA BPEMEHHON JJOTOBOPEHHOCTH
IPAaKTNYECKOTO XapaKTepa B cOOTBeTCTBMM O cTarbsimu 74 u 83 Kousenuum Opranusanyu O6b-
envHeHHBbIX Harnuit mo Mmopckomy npaBy 1982 roga, pacKpbIBaloTCs Liey, XapakTep, GOpMbI U CO-
Iiep>KaHue YKa3aHHOTO 00513aTe/NbCTBa, a TAKOKE JIeVICTBIE 10 BpeMEeHM COITIALIeHMI, 3aK/TI0YAeMBIX C
LI€/IbI0 €TO MCIIOTHEHN .

Ilkin Rajabov
The obligation to make all effort to enterinto provisional arrangements of a practical nature in
disputed areas pending maritime delimitation

Summary

With reference to several bilateral treaties, the article analyses various aspects of the obligation to
make every effort to enter into provisional arrangements of a practical nature in accordance with
Articles 74 and 83 of the 1982 United Nations Convention on the Law of the Sea, considers purposes,
characteristics, forms and content of this obligation, as well as the temporal scope of the respective
arrangements.
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JokTop ¢puiocopuu no npaBbIM HAYKaM, AOLEHT,
cT. npenoaasareab Axagemuu FOcrnunu Munucrepersa FOcrunun
A3zepOaiixanckoil Pecniy0mkn, COBeTHUK HOCTULIMH

YIK 343.1

BO3MOKHOCTH UCHTOJBb30BAHUS
CIIOHTAHHOU NH®OPMAIIUU B PAMKAX
OKA3AHUS B3AUMHOM TPABOBOM NOMOIIH
MO YT'OJIOBHBIM JEJAM MEXIY
IT'OCYIAPCTBAMMU

Acar sozlar: garsiligh hiiquqi yardim, spon-
tan infirmasiya, kibercinayotlor, molumatlarin
saxlanilmasi

Keywords: mutual legal assistance, spontane-
ous information, cybercrimes, data retention

OTPYIHUYECTBO TOCYIAapCTB IO pac-
CIIEJOBAHUIO M PACKpBITUIO  IIpe-
CTYIUIGHHH TpeOyeT TrapMOHHU3ALUIO

3aKOHOJATEIbCTB TOCYAAPCTB, CBA3AHHBIX C JABY-

CTOPOHHUMHU M MHOTOCTOPOHHUMH JOTOBOPAMHM

00 okazaHWM MpaBoBOM momomu.  MuTepHeT

U DJIEKTPOHHbIE HOCUTEIH MH(OPMAIMH TECHO

BOILIUIM B XKU3HBb OOIIECTBAa M KaXKJIOTO YEJIOBE-

Ka B OTAeNbHOCTU. JKH3HB ceiluac HEBO3MOKHO

IpeACTaBUTh 0€3 MCIONB30BaHUS WHTEpHETa U

UPpPoBO TeXHUKH. VIcX0as U3 TEHICHINH yBe-

JMYEHUS MEXTYHAPOAHBIX IPECTYIJIEHUM, B TOM

YHClIe TPAHCHALMOHAJIBHBIX OPraHU30BaHHbBIX

NPECTYIUIEHNH, CBSI3aHHBIX U IPOLECCaMU IIIO-

Oann3anuy, MOXXHO KOHCTaTUPOBATh, YTO MOYTH

BCE IIPECTYIUICHUS HAa HAIJMOHAJIbHOM U MEX]y-

HapOJIHOM YPOBHSIX COBEPILAIOTCS C UCIIOIb30Ba-

HUEM HMHTEPHETa U COBPEMEHHBIX IEKTPOHHBIX

oOopynoBanuii. CraTUCTHYECKHE JaHHBIE OT-

JIEJIbHBIX TOCY/IapCTB MOKA3bIBAIOT, UTO UMEETCS

TEHJCHLIUS B CTOPOHY YBENWYEeHHs KuOeprpe-

cryrienuid, ecan B 2019 rogy cosepuiens! 4,1

MUWJUIMOHA HapyuleHuid, k 2027 rogy nporHosu-

pytot 10 MUIMOHOB HApYILLICHUH. YBEINYMBACT-

CSl M YMCJIO NPECTYIJICHUM, KOTOPhIE B TOW WM

MHOW Mepe CBs3aHbl C MCIOJIb30BAHUEM HMHTEp-
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HETa WM AJIEKTPOHHON HMH(OpPMALUU, DIEKTPOH-
HBIX 00opynoBaHuid. [losTOMy COTpyIHUYECTBO
TOCYIapCTB IPH PACCIIEOBAHUN TAaKUX TPECTY-
IJICHUH SBJISIETCS BEI30BOM COBPEMEHHOCTH.
MeXayHapoJHyI0 MPaBOBYIO MOMOIIb
110 YTOJIOBHBIM JieJaM KJIacCU(UITUPYIOT MO Ie-
JSIM U TIOPSIIKY OCYIIECTBIICHUS: «... — IPOBe-
JICHHUE CIIEICTBEHHBIX U MHBIX MPOLECCYyalbHBIX
JIEUCTBUIM; — BblJa4ya JIMIL[ JUIsl MPHUBJICUYCHUS K
YTOJIOBHOW OTBETCTBEHHOCTH WJIM MPUBEICHUS
IPUTrOBOpa B HCIIOJIHEHHE; — OCYLIECTBICHUE
YTOJIOBHOTO IPECIIEAOBAaHNUS; — UCIIOJHEHUE CY-
NeOHOro pelieHusi THOCTPaHHOTO TOCY/apCTBa;
— MHas TOMOlIb, B TOM YHUCJIE CBsSI3aHHAs C Ipe-
nocrasieHneM uHpopmarmmy. [ 1,c.17]

[Ipu ncnonp30BaHUM MHTEPHETA B LIETISAX
COBEpILEHHSI MPECTYIUIEHUS, B TIEPBYIO OUEPE/lb,
TpeOyercs uaeHTu(UKausa npectynHuka. [lpu
UJeHTU(DUKAITIN TTPECTYITHUKA WHOT/Ia TpedyeT-
Csl aHaJM3 JAaHHBIX O Tpaduke, B TOM YUCIE MO
IP-anpecy, ncnonb3yemMoe NPECTYIHHKOM H 110
KOTOPOMY MOXKHO BBISIBUTH BUPTYaJbHOE MECTO-
HaXOKJIEHHE U T.J., KOTOpble HaXOAATCA 3a Ipe-
JieNTlaMH TOCYIapCTBa M B HEKOTOPBIX 00CTOSATEINb-
CTBaX YCHEIIHOCTh YTOJOBHOTO IMPECIIEIOBAHUS
3aBUCUT OT Y/auHOTO U CBOEBPEMEHHOro cOopa
JI0Ka3aTeIIbCTB.

PaccnenoBanue mnpecTyIieHU CBSI3aHO
BPEMEHHBIMU paMKaMHM, KOTOPbIE 3aBUCAT OT Xa-
pakTepa, OOIIECTBEHHOW OIMACHOCTH M JAPYTHX
XapaKTEPUCTUK COBEPIIEHHBIX MPECTYIICHUH.
WNnorna nHpopMalMoHHbIE CBEIEHUSI aBTOMATHU-

CINAYOT PROSESI
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YECKU yHAJIAIOTCs uepe3 KopoTkoe Bpems. Ilo
OKOHYAaHWUW OT/CJBHBIX ONepaluii B WHTEpHE-
Te JaHHbIe 0 Tpaduke, T.e. UHGOPMAIUSI O XOJE
orepanuu, Oonblie He TpeOyeTcs M, UCXOI U3
9KOHOMUYECKUX COOOPaKeHHI, TOCTABITUKHA UH-
TEPHET yCIyT MPOrpaMMHUPYIOT OBICTpOE yaase-
Hue nadopmanuu. [1o3TOMy BOSHHKAET BOIIPOC O
COXpaHEHUU UHPOpPMALIUU Ha HEKOTOPOE BpeMsl,
TOYHEEe Ha BpeMsl MPOBEICHHS paccieloBaHUS.
B HekoTopbIX TOCyaapcTBax yaajieHue JaHHBIX O
TpauKe YCTaHOBJIEHO 3aKOHOJAaTeabcTBOM. Ha-
npumep, cratbst 6 lupextusa EC 2002/58/ o kon-
(UICHIMATEHOCTH U 3JCKTPOHHBIX CPEICTBaX
CBSI3U TPEyCMaTPUBACT, YTO JaHHbIE Tpaduka,
Kacaroluecss abOHEHTOB U TOJNb30BaTenel, 00-
paboTaHHBIC U COXPAHEHHBIE MPOBANIEPOM CETH
CBSI3M OOIIETO TOCTYTIA WU MPOBaiIepoM o0I1IIe-
JOCTYIHBIX YCIIYT AJIEKTPOHHOM CBSI3H, JOJKHBI
OBITh YHUUTOXKEHBI WIH CCTaHbl aHOHUMHBIMH,
€CITM B HUX HET JaJIbHEeHIIeld HeoOXOIUMOCTH
Ut iepenadn coodomienus [3]. EBpocoros B [lu-
pextuBe 2006/24/EC omnpenenwin KOHKpETHBIE
CPOKH - OT 6 110 24 Mecsi1eB, coxpanenust uH op-
maruu [20]. EBponelickuii cy/1 CripaBeIJIMBOCTH
BBIHEC pELICHUE O MPU3HAHUU HEACHCTBUTEIb-
HoMl nupexTtuBsl EC, mpusHan (QaxkTt HapylmieHUs
€10 0a30BBIX MPAB IPak/iaH U OOBSIBUI IUPEKTH-
BY HEJEHCTBUTEIBHOM, BMEIIATEILCTBOM B YaCT-
HYI0 ’KM3Hb Tpa)kJlaH, KOTOpasi BiIe4eT 3a co0oit
OMACHOCTh JOCTyMNa OPraHOB TOCYAapCTBEHHOM
BJIACTH K TIEPCOHAIBHBIM JJAHHBIM 0€3 TIOTyYeHUS
paspelleHus Ha ToA00HbIE IEHCTBUS CO CTOPOHBI
aboneHTOB. TOT (haKT, YTO JTaHHBIE COXPAHSAIOTCS
U BIIOCJIEZICTBUU MOTYT UCIIOJIb30BaThCs 03 yBe-
JTOMJIEHUS 00 3TOM aOOHEHTa WJIH 3apErUCTPHUPO-
BAHHOTO TMOJI30BATENsl, BEPOSITHO, MOPOKAAIOT Y
3aMHTEPECOBAHHBIX JIUII OIIYIIEHUE TOTO, YTO UX
JUYHAS JKU3HB SIBIISIOTCS TPEIMETOM ITOCTOSH-
Horo HaoOmoaeHus [19].

CoxpaHeHnue AaHHbBIX IpenycMoTpeHo 1 Kon-
BEHIIMEH 10 KHOEPIPECTYIUICHUSM TOBOPHUTHCH,
B KOTOPO TOBOPUTHCSI O HE3aMEJTUTEIILHOM CO-
XpaHEHUU JaHHBIX (HAa3bIBAIOT U OBICTPON 3aMo-
PO3KOi1), KOTOpOE AT BO3MOXHOCTh OBICTPOTO
pearupoBanus Ha 3anpockl. ComtacHo cT.16 3ToM
KonBeHmmu 0 KubepnpecTymHOCTH TOCYIapCTBa
JOJKHBI TIPUHATH MEPHI, MPETOCTABISAIONINE €€
KOMIIETEHTHBIM OpraHaM BO3MOXXHOCTh Tpef-
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MUCBHIBATh WM CXOAHBIM 00pa3oM T00WBaThCS
HE3aMEeUIMTEIbHOTO COXPAaHEHUs OINpeseleH-
HBIX KOMITBIOTEPHBIX JAHHBIX, BKJIIOUasl JaHHbBIE
Tpaduka, KOTOpble XPaHATCS MOCPEICTBOM KOM-
MBIOTEPHON CHCTEMBI, OCOOEHHO B TEX clyya-
SIX, KOTJla €CTh OCHOBAHMS IOJIarath, 4TO CyIlle-
CTBYET OIIACHOCTbH IOTEPH MJIU U3MEHEHMSI dTUX
KOMITBIOTEPHBIX JTaHHBIX. A BpeMsSl COXpaHEHHS
He MoxeT npesbimarh 90 gHeidt. MuHpopMmanus
3aIpalIMBaeTCcsl HA OCHOBE Cy/eOHOTO pelIeHus,
KOTOpOE €CTEeCTBEHHO, MPOJIEBAET BpeMs pea-
TUPOBaHUS M MCIOJNHEHUsl 3arpocoB. [loatomy,
HCIIOJTHEHUE TaKUX 3allpOCOB Ha OCHOBE IIpel-
MACAHUM WJIM YKa3aHUN IPABOOXPAHUTEIBHBIX
OpraHoB, B TOM YHUCJIE MOJMIIEHCKOTO0 ObUIO OBI
6osee 3((HEeKTUBHBIM, C TOUKH 3PEHHS OTIEPATHB-
HocTH. OrnepaTuBHOE COXpaHEHHE 00eCIeunBaeT
HE yJaJeHHE KOHKPETHBIX JAHHBIX MpPH MOIY-
YEHUM PACHOPSKEHHUsST KOMIIETEHTHOIO OpraHa.
3nech peub UAET O JAHHBIX, UIMEIOIINE OTHOIe-
HUS K paccieayeMoMy JIey.

Crt. 15 KonBeHIu# 1no KuOEprnpecTyIieHUsIM
MOCBSIIEHA rapaHTUsAM peanuzauuu Konsenuuuy,
KOTOpbIe MpeAyCMaTpuBalOT obOecriedeHne Ha/l-
JIeKaIIen 3alUThl TPAXKAAHCKUX MPaB U CBOOO,
BKJIIOYAsl MPaBa, BHITEKAIOLIUE U3 00s3aTEIIbCTB,
NPUHATHIX Ha ce0s JaHHOW cTopoHOHM mo Kon-
BeHluu CoBera EBpoIbl 0 3amuTe npas yesose-
Ka ¥ OCHOBHBIX cB0OOA 1950 1., MexayHapoHo-
My [Takty OOH 0 rpa)1aHCKHUX U MTOJTUTHYECKUX
npaBax 1966 r., u Mo IpyruM NpPUMEHUMBIM B
JTAHHOM CITy4ae MEXIyHapOJHBIM JOKYMEHTAM O
MpaBax 4eloBeKa, U KOTOPbIE JOKHBI OCHOBBI-
BaThCs Ha MpUHLUIE copa3MepHOCTH. ComntacHo
cT. 37 Koneniun Komurer MunuctpoB Cose-
Ta EBpombl, mocie NnpoBeleHUs KOHCYJIbTAIUi
¢ JloroBapuBaromumucs locynapctBamu u Imo-
Jy4YeHUs €IMHOIYIIHOTO COIJIaCUsl CO CTOPOHBI
X [ocyaapcTB, MOXKET MPEIOKUTH TIPHUCOe-
muHuThCs K KonBenmmu mrobomy l'ocymapcTay,
He Bxomsuiemy B Cosetr EBpomnbl. Mcxons us ct.
39, koTopas onpenenseT, uto uenbo KonBeHunn
SIBJISIETCS. B JIONIOJIHEHUHM MPUMEHUMBIX MEX]Y
CropoHaMM MHOTOCTOPOHHUX WM JIBYCTOPOH-
HUX COIVIAllIEHUH U JJOTOBOPOB, B TOM YHCIIE TO-
noxenuit, EBponeiickoii KonBenmmu o0 skctpa-
nuinn; EBpomneiickoit KonBeHmm 06 okazaHuu
COIICHCTBHS B paccieOBaHUHU YTOJOBHBIX [IEN;
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JononnurensHoro IIporokona k EBponelickoit
KonBennuu 06 oka3aHuu COAEHCTBUS B paccle-
JIOBaHWHU YTOJIOBHBIX JI€JI, TOCYAAapCTBa, IpHUCOe-
nuHuBIINE K KOHBEHIMM, KOTOpbIE HE SIBISIOT-
cst wienamu Coeta EBpomnbl, OyqyT cBsi3aHbl U
KonBeHnmeln o 3amure npas 4ejI0BeKa U OCHOB-
HBIX cB0OO1 1 MexxayHapoaasiM [Takrom OOH o
IPaXXAaHCKUX U MOJIUTUYECKHUX TpaBax.
[IpeunenentHoe npaBo ECIIY comepxut 60-
Jee TOYHOE ONPEIEIIEHNE CTaHAApTOB rapaHTUI
YBa)KEHUs IpaB 4YeJIOBEKa IPH pacciiel0BaHUU
NPECTYMJICHUH, CBSI3aHHBIX ¢ MH()OPMAI[MOHHBI-
mu texronorusimu. Cyn B nene Kruslin v. France
MpHILET K BBIBOAY O TOM, YTO MPOCTYIIMBAaHUE
U Jipyrue GopMbl repexnara TeJae(OHHBIX pa3ro-
BOPOB TIPENCTaBIsIET COO0H cephE3HOE BMeIla-
TEJIbCTBO B JINYHYIO KU3Hb U KOPPECTIOHACHIINIO
U MO3TOMY JIOJKHBI ObITh OCHOBAHBI Ha «3aKo-
HE», KOTOPBII B 3TOM 4acTH JOJKEH OBITH OCO-
O0eHHO TOUHbIM. TpelyroTcs YeTKue U JeTajJbHO
pa3paboTaHHbIE IPAaBUIIA TPOBEACHUS MTOTO0OHBIX
OTIEpPAaTUBHBIX MEPONPUATHIH, TeM OoJee, 4To co-
OTBETCTBYIOIIAasl TEXHOJIOTHUS MOCTOSHHO pPa3BH-
BaeTcs U ycioxHserces [16] nanee B nene Malone
v. United Kingdom cyx cunTasn, 4To 4To 4enoBeK
JOJDKEH MPEIBUETh MEPEXBaT €ro KOMMYHHUKa-
Ui, YTOOBI TPUCTIOCOOUTH CBOE TToBeAcHHME [17],
A B nene Klass and others v. Germany Cyn npu-
3HaJI, 4YTO BBUJY 0COOOro KOHTEKCTa IepexBaTa
COOOLIeHNH B IENAX MPOU3BOACTBA CIEACTBHS
nonuuueir Hopmbl KOHBEHIIMM HE MOTYT OBITh
3/1eCh COBEpPUICHHO WACHTUYHBIMU IO CpaBHe-
HUIO C UX NPUMEHEHHEM B ApYyrux obnactax. B
COOTBETCTBHUH C 3TUM 3aKOH HE JIOJI’KEH ObITh Ta-
KHM, 4TOOBI MO3BOJIATh UHAMBHY IMPEIBUJIETH,
KaK 1 KOI/1a €ro COOOIIEHNUs IOABEPTatOTCs PUCKY
OBITH MPOCITYIIAHHBIMU BJIACTAMHU C TEM, YTOOBI
OH HE MOT BCJIEJICTBUE ITOI'0 MEHAThH CBOE IOBE-
neHue. B naHHOM nene xapauHanbHOM mpoOiie-
MOM, IPOUCTEKAIOIEH U3 CTaThbu 8, CTAHOBUTCS
BOIIPOC, OINPaB/IaHHO JIM IaHHOE BMEILIATEIbCTBO
YCIIOBUSIMU 1.2 JaHHOW cTaTbu. B CBA3M ¢ Tem,
4TO II. 2 IpeLycMaTpUBAET UCKIIOUEHUE U3 Mpa-
Ba, rapantupyeMoro KoHBeHUHEH, OH HOJKEH
TOJIKOBaThCSl OrpaHuuMTenbHO. [IpaBo BeneHus
TalfHOro HaOMIOAEHUS 3a TpaKAaHaAMH, KOTOpOe
XapaKkTepHO JUIsl MOJULEHCKOro rocyaapcTsa,
TEPIHUMO B COOTBETCTBUM ¢ KOHBEHIIMEN TOJIBKO
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TOT/Ia, KOT/Ia OHO CTPOT0 HEOOXOAUMO ISl COXpa-
HEHUS IEMOKPATUIECKUX HHCTUTYTOB [ 18].

Crarbsa 15 KonBeHnum mo KuOepripecTyIuie-
HUSIM OIIPENENSAET FapaHTUU COPa3MEPHOCTH, HE
wienbl CoBeta EBporibl, mprcoeauHUBIINECS K
KonBeHUMM JOMKHBI IPUHUMATh COOTBETCTBY-
IOLIIHE TIOJTHOMOYUS U TPOLIEAYPHI Ha ITpaBa, 00s-
3aHHOCTH U 3aKOHHbIE MHTEPECHI TPEeThUX Jull. K
TaKUM TapaHTHsIM OTHOCSITCS HaJ30p CO CTOPO-
HBI CY/ICOHBIX MJIM MHBIX HE3aBUCHMBIX OPTaHOB;
OCHOBaHHUS$, ONPaB/AbIBAIOLINE UX IPUMEHEHUE; a
Tak)Ke OrpaHUYeHUs Ha cepy U CpoK JeicTBHS
MOZ00HBIX OTHOMOYUHN HITH POLIEAYD.

[IpencraBnenune CHOHTaHHON HMHQpOpPMALMH
wi oomen uHdopmarmeit “ad hoc” npemgycmo-
TpeHo cT.26 KoHBeHIuM 1o KubepnpecyTieHu-
sIM, KOTOPOTO Ha3bIBAET JO0OPOBOJIBHBIM IPEO-
CTaBJIeHHEeM HH(OpMaluu. 3AeCh peub UIET O
HarpaBJIeHUN UH(OpMAIMU, TIOTYYEHHON B X0/Ie
MIPOBOJIMMOTO paccieIOBaHUSl M €CIU CTOPOHA
CUMTaET, YTO MpPEJOCTaBlICHUE NaHHOW HH)OP-
Maiuu OyleT crocoOCTBOBaTh BO3OYKICHUIO U
nposeneHuo CTOpoHOI-nonyyareneM paccie-
JOBaHUSA WM CyAeOHOTO MpeciieOBaHUs YToO-
JIOBHBIX IIpecTyIuleHUi. KoHBEHIMs BCe 0CTaB-
nser Ha ycMmoTpeHue CTOpOHBI, BBISIBUBIIEH
uHpopMmaluio. J[aHHBII MOMEHT HE CYIIECTBYET
MeXaHHU3M, OOS3bIBAIOIINI CTOPOHBI HANPaBUTh
BBISIBJICHHYIO MHpoOpMmanuio. KoHBeHLUs O Ku-
OepIpecTyTHOCTH OXBAaThIBACT UIMPOKUN KPyr
MIPECTYIUIEHUH, B TOM 4YMCJIE YTOJIOBHBIE Ipe-
CTyIUIeHMsI, penycMoTpeHnHble Crarbsimu 2-11
KonBeHuuu; npyrvue yrojoBHbIE NMPECTYIUICHMUS,
COBEpLICHHBIE ITOCPEJCTBOM  KOMIIbIOTEPHOM
CUCTEMBI U COOp /10Ka3aTeNbCTB MO YTOJIOBHO-
My MPECTYIJICHUIO B 31eKTpoHHOU popme. Eciu
y4€cCTb, YTO IOYTU BCE MPECTYIUIEHUS COBEpILIA-
I0TCS C UCIIOJIb30BaHUEM HHTEpHETA U U POBOI
TEXHUKHU, TOT/Aa rpaHUlbl NpuMeHeHns: KoHBeH-
1y pacimupsercs. Eme oqHIM M0J0KUTEIbHBIM
nosioxeHneM KoHBeHuu siBisiercs 1o, 4to Kon-
BEHIIMS C OTPAHUYEHUSIMUA TPUMEHSETCA U B CIIy-
YasgX OTCYTCTBHUSI COOTBETCTBYIOLIMX MEXIyHa-
POIHBIX COITIAIIEHUI MEXy 3allpalluBaroLIeh 1
3anpamurBaemMoit CTopoHamu.

Hanpasnenue undopmanmu mperycmo-

TpeHo u 1.2 ct1.64 Kousenuuu Cosera EBpo-
bl O MPEAOTBPALIEHUH U OOphOe ¢ HACUIUEM
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B OTHOIICHUU JKCHIIUH W JOMAIIHUM HACHIIHU-
€M, KOTOpbIil onpesesnser, uto CTOpOHa MOXKET,
B TpaHMIIAX CBOEr0 BHYTPEHHEro mpaBa u 0e3
MPeBAPUTEIHLHOTO 3apoca, HAPaBUTh JIPYTroi
Cropone nHpoOpMalrio, MOJYyYEHHYIO B paMKax
CBOETO0 COOCTBEHHOTO paccieloBaHUs, Koraa
OHa TI0JIaTaeT, YTO PACKPBITHE TaKOW MH(OpMa-
MA Moo Obl TOMOYh Toiydaromien CtopoHe
B MPEAyNpPekACHUHU YTOJIOBHBIX IpaBOHApYIIe-
HUH, YCTAHOBJICHHBIX B COOTBETCTBHU C HACTO-
smert Konsenuueit. Hanpasienue «CIOHTaHHOU
nH(poOpMaIMu» B OTHOIICHUAX MEXKIY rocyaap-
cTBaMu mpexycMoTrpens! u cT. 10 Konsenmun 06
OTMBIBaHHH, IOUCKE, apecTe U KOHPUCKALIUH J10-
XOJI0B, TIOJIYYEHHBIX MPECTymHbIM TyTeM, 1990
roza, cT. 28 YroJoBHON KOHBEHIIMH 110 0OpKOE C
koppynmueit 1999 rona, n. 4 ct. 46, c1. 56 Kon-
BeHunn OOH npotus koppyniuu 2003 roaa.
«HoBbIe TeHACHIINK Pa3BUTUS HHCTUTYTA
MEX/1yHapOJIHO-IIPAaBOBON MOMOIIY IO YIOJIOB-
HBIM JIeJlaM B Ipolecce rodamu3anuu TpedyoT
TIIATETHHOTO U3YYCHUS TPABOBOM IPUPOIBI IaH-
HOTO MHCTUTYTAa M YTOJIOBHO-IIPOLIECCYATIbHOTO
3aKOHOJATEIhCTBA 3apYOEKHBIX CTpaH B YACTH
noyydeHus: JokazarensctBy».[13,c.8] [lomyuen-
Hasi CIOHTaHHas MHpOpMaLus SIBISETCS OCHO-
BaHUEM K BO30YXXICHHMIO YrojoBHOro aena. T.k.
coracHo cT.46.2 u 3 YIIK npuunHO# K BO30yX-
JICHUIO YTOJIOBHOTO JI€JIa MOXKET OBITh 3asIBJIEHUE
(bu3MYECKOTOo JTUIa O COBEPIIEHHOM WJIM TOTOBSI-
IeMCsl TPeCTYIUIEHUH, COOOIIeHHEe IopHIuye-
CKOTO JIMIA (JOHKHOCTHOTO JIUIA) WU CPEICTBA
MaccoBoi MH(poOpMaIuu JTUOO0 HEMOCPeICTBEH-
HOE BBISIBJICHHE TAKUX CBEJICHUU 03HABATEIEM,
CJIEJIOBATENIEM WM MPOKYPOPOM, OCHOBaHHEM
K BO30Y)KJIEHUIO YTOJOBHOTO Jieja SBIsETCS Ha-
JUYMe JOCTATOYHBIX YIUK, YKAa3bIBAIOIIUX Ha
npu3Haku mnpectyruienus. [Ipu Hanuuum ocHo-
BaHUI Moyiaratb COBEpIICHHE JesTHUS, B KOTOPOM
OTpPaXKCHBbI MPU3HAKH TMPECTYIUICHUS, U OTCYT-
CTBUE OOCTOSATENbCTB, MCKIIIOYAIOIIMX YTOJOB-
HOE TpeclieIoBaHue, J103HABaTelNb, CIel0BaTelb
WM TPOKYPOP MOJDKHBI HEMEIJIEHHO BO30YIUTH
YTOJIOBHOE JENI0 B MpEIenax CBOUX IMOJHOMO-
ynii. [lonydyeHue crioHTaHHON MHGpOpPMAIUK U3
3apyOeXHON IOPUCAMKIIMU MPSIMO HE IOJajia-
€T 1O0J] IPUYUHBI K BO30Y)KIEHHUIO YTrOJIOBHOTO
nena. Ho cuuraeM, 4TO €ro MOXHO TOABECTH
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1071 COOOIIEeHUs I0puarUecKoro juna. CormacHo
Ipa)XIaHCKOMY 3aKOHOJATEJIbCTBY  IOpUAMYE-
CKO€ JIMIIO0 — M 3aKOH U COTJIACHO MEKIYHapoJ-
HbIM JOIOBOpaM M JABYCTOPOHHUM JIOTOBOpam
00 okazaHuM IpaBoBOil nmomouu. MHocTpaHHbIe
IOpUANYECKHE JIMIA MPU3HAIOTC TakuMHu. [los-
TOMY COOOIIEHHS U3 HHOCTPAHHOM IOPUCIUKLIUU
WM K€ FOPUIUYECKUX JIULL SIBIISETCS MPUYMHOM K
BO30YKJIEHUIO YTOJIOBHOTO JIeNa.

CrioHTaHHOE HaIlpaBJIEHUE BbBISBICHHON
nH(pOpMalMU 3aBUCUT OT BOJHM CTOPOHBI, BbI-
SBUBIICH MH(OpPMAILINIO, U KaK YK€ OTMEYEHO,
HarpaBlieHHe Cy[IeOHBIX 3alpoCOB Ha Mpeo-
CTaBJIeHHE MH(POpPMAIMK CBS3aHO C BPEMEHHBI-
MU pamkamu. CuuTaeM, YTO B TaKHX CIydasx
IIPUMEHEHHUE AIMUHUCTPATUBHON MOMOILU WU
MOMOIIb MEXY MOJUIEHCKUMU OpraHaMu JacT
BO3MOXXHOCTh TIP€ BpPEMEHHBIE OrPAHUYCHHUSI.
Hampumep, u Konsenrueit O9CP o B3aumHoOi
aJMMHHUCTPATUBHONM TIIOMOIIM [0 HaJIOTOBBIM
JiesiaM IpeaycMOTpeH oOMeH uHpopmaiueld Ha
CIIOHTaHHOM OcHOBE. CyLIECTBYIOT HEKOTOpHIE
po0OJieMbl aJIMUHUCTPATUBHON MOMOIIHU T10 Ha-
JIOTOBBIM JIeJlaM Ha CTIIOHTaHHOU ocHOBE. T.K. 3(h-
(EKTUBHOCTH M IPOAYKTUBHOCTH OOMeHa HH(OP-
MalMeld Ha CHOHTAHHOW OCHOBE OYEHb CHUJIBHO
3aBUCHUT OT MOTHBAIIMM U WHUIUATUBBI UHCTICK-
TOPOB MpeNOCTaBIAOMIEN cTpaHbl. Hanoroseie
aJIMMHUCTPAIMH JTOJKHBI IPUHUMATh BO BHUMa-
HUE Pa3BUTHE CTPATETUi, KOTOPbIE HAIEIEHBI Ha
MOOIIPEHNE U MPOIBUKEHHUE UCTIONB30BaHUS 00-
MeHa MH(pOopMaliel Ha CIOHTaHHOM OCHOBE, Ha-
npuMep o0si3aTenbHasi MyOIUKaIUs CTaTUCTHKU
o oOMeHy UH(pOpMaIei Ha CIIOHTAHHOM OCHO-
BE€ B €XKETOJHBIX oTueTax u T.1. [ocynapcersa pac-
CMOTPETHh BOIPOC 00 MHCTPYMEHTaX, KOTOpHIE
HaIpaBJIeHbl HA MOAJEP)KAHUE, TIPOIBUKEHUE U
oOecrnieueHue 3¢ ¢eKTuBHOr0 ooOMeHa MHpopma-
1IMEH Ha CTIOHTAHHOU OCcHOBE [9].

[IpenocraBienue CIOHTaHHOW WH(pOPMALUU
MMeeT MECTO U Ha npaktuke MuTepnona ycnem-
Ho. HampaBnenue «crnoHTaHHOUM MH(pOpMaLIUN»
npexycMoTpero u cT. 10 KonBeHmum o0 oTMEbI-
BaHUU, TOUCKE, apeCcTe U KOHPHUCKALIUH JJOXOJIOB,
NOJIyYeHHBIX HpeCcTyNHbIM yTeM, 1990 rona, ct.
28 KouBeHIMs 00 yroJOBHOM OTBETCTBEHHOCTH
3a koppynmuio 1999 roaa, 1. 4 ct. 46, cT. 56 Kon-
BeHIun OOH npotus koppyniuu 2003 roga. K
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CO’KaJICHUIO U 3TU HOPMbI YCTaHABIMBAIOT COOT-
BeTcTBYyMOIIEEe MpaBo CTOPOH, a HE HAKIIA(bIBAIOT
Ha HUX 0053aTeIbCTBO.

CymecTtByeT OTAEIbHBIE COIVIAILICHUS
Mexay MBJI AzepOaiimxanckoit PecmyOnuku
MB/I HEKOTOpBIX JIPYTUX TOCYAAPCTB O COTPYA-
HUYECTBE OpPraHOB BHYTPEHHUX JI€Jl, KOTOPBIX
MpeycCMOTpeHbl U 00MeH uHpopmanueil. Cuu-
TaeM, 4TO NPUMEHEHHE HEKOTOPBIX IOJOKEHUI
U B 3THUX COIVIAILIEHUSAX 1aCT BO3MOXKHOCTb IIPEO-
JI0JIETh OT/EJIbHBIE MPENSATCTBUS B HAIIPABJICHUU
CIIOHTAHHOM MH(OPMALIUK U CBOEBPEMEHHOTO
WCIIONB30BAHUS  MIPEIOCTABICHHON WH(pOpMa-
[IUU JJI BBISIBJICHUS TIPECTYITHBIX HAPYIIEHUN U
3¢ (heKTUBHOTO paccienoBaHUs YTOJOBHBIX JIET,
HE TOJIBKO MO0 KHOEPIPECTYIUICHUSIM U 10 BCEM
YTOJIOBHBIM MPECTYIICHUSIM U HE TOJIBKO MO YIo-
JIOBHBIM MPECTYIUICHUSIM U 10 IPYyTUM Hapylie-
HUSM.

O600mmas pe3ynbTaThl MPOBEICHHBIX aHAJIH-
30B, KOHCTaTHUPYEM, YTO TPAIUIIMOHHBIE (DOPMBI
MEXIyHApOJAHOTO COTPYAHUYECTBA Mpe/oiara-
10T JUIUTEIbHbIE 0OpPEMEHUTENbHbBIE TPOLEAYPBI,
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a WX YCIIEIIHOCTh 3a4acTyIO 3aBHUCHUT OT JOOpOii
BOJIM U KOMIIETEHTHOCTHU CTOPOH Iponecca. Mac-
mTabbl To6anbHO ceTn Internet cTaHOBUTCS
Bce 0oJiee OXBATBHIBAIOIIMM M TpeOyeTcsl BBIXOJa
3a paMKH TPaJULHUOHHBIX (OPM MEXKIAYHAPOAHO-
rO COTPYIHUYECTBA, B TOM YHCIE 32 O(UIINaIb-
HBIC PaMKM U CTPYKTYpPbl B3aUMHOM IIPaBOBOM
nomotu. Curtaem, 9TO OAHUM U3 CaMbIX dPdek-
TUBHBIX ()OPM COTPYAHMUYECTBA SIBIIETCA M Ha-
NpaBJeHUEe CMOHTAaHHON HMH(pOpPMAIMK IO BCEM
YTOJIOBHBIM IPECTYIUIEHUSM U IPYI'MM Hapylle-
HusM. s sToro Tpebyercs yCOBEpIIEeHCTBOBA-
HUE HalpaBlIEeHUs] CHOHTAHHOM WH(pOpMaLUH,
BKJIFOUEHHE OTJEJIbHBIX HOPM B MEXAYHapOAHbIE
aKkThl 0 0OpHOE C MPECTYMHOCTHIO U OKAa3aHHUU
IIPaBOBOM IOMOIIM WU JABYCTOPOHHHUE cOIvIalle-
Husl 00 oOMeHe MH(OpMaLUeld MeXIy COOTBET-
CTBYIOLIUMHU aIMUHUCTPATUBHBIMH OpraHaAMH
rOCyIapcTB, 00s3aTeNbHBI OOMEH TOJOBBIX OT-
YETOB O HalpaBJICHUU CIIOHTaHHOM MH(pOpMauu
O BBIABICHHBIX (DaKTaxX M paclIupeHue Kpyra af-
MUHUCTPATUBHBIX MEp 10 OKAa3aHUIO IPAaBOBOI
MTOMOIIIH.
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Matanat Askerova
Possibility of using spontaneous information in the framework of the mutual legal
assistance on criminal cases between the states
Abstract

The article is devoted to the improvement of the mutual legal assistance governing problems. The
author considers that one means of time-frame implementation of request letters is direction of a
spontaneous information and including separate provisions in this to the international instruments on
the mutual legal assistance.

Mbotanat 9sgorova
Spontan informasiyadan dovlatlor arasinda cinayat islari iizra qarsihigh hiiquqi yardim
gostorilmasindo istifads edilmasi imkanlar:
Xiilasa

Mogalo qarsilight hiiquqi yardim gostorilmasinin problemlorinin aradan qaldirilmasina hasr
olunmugdur. Miiallif hesab edir ki, sorgularin yerino yetirilmasi {i¢iin zaman ¢orgivalorinin aradan
qaldirilmasinin samarali yollarindan biri spontan informasiyanin gondsrilmasi ve bununla bagl
miiddealarin qarsiliqlt hiiquqi yardim barads ayri-ayr1 beynoalxalq aktlara daxil edilmosidir.
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inayot miithakimo icraatinin istirakei-
‘ larinin 6z funksiyalarin1 realizo edo
bilmaleri {i¢iin qanunvericiliklo onlara
bir sira prosessual hiiquqlar verilir. Dovlat organ-
larinin vazifali soxslori olan proses istirakgila-
11 (tohqgiqatci, miistontiq, prokuror) vo hakimlor
onlara qanunla verilmis bazi hiiquqlardan 6z mii-
lahizalorine gora, bazi hiiquqlardan iss 6z vazifa
solahiyyatlorindan irali golon 6hdasliklorin yerina
yetirilo bilmesi {giin istifade edirlor. Cinayat
prosesinin dovlst orqani (vozifali soxs) olmayan
subyektlorinin isa 6z prosessual hiiquglarindan
istifado imkanlari, bir qayda olaraq, onlarin ira-
do muxtariyyati ilo baglidir. Proses istirak¢isinin
ona ganunla verilmis prosessual hiiquqdan 6z ar-
zusu va 0z iradosi ilo istifads eds bilme imkani
cinayat-prosessual hiiquqda dispozitivlik prinsi-
pinin tozahiiri kimi ¢ixis edir. Mohkoma hokm-
lorinin (diger yekun gorarlarinin) miibahisalon-
dirilmasi hiiququ da mahz yuxarida qeyd edilon
meyara goro, dispozitiv xarakterli hiiquqlardan-
dir.
Azorbaycan Respublikasinda cinayat isini
Vo ya cinayat toqibi ilo baglh diger bir materia-

70

It mahiyysti iizro hall etmis birinci instansiya
maohkomalarinin hokmloari (diger yekun qorarlari)
apelyasiya, kassasiya vo alavo kassasiya qayda-
sinda miibahisalondirile biler.

Milli hiiquq adabiyyatinda, haqli olaraq qeyd
edilir ki, sikayat etmo azadlig1 apelyasiya icraa-
tinin osas xiisusiyyotlorindon biridir. Masalan,
F. Abbasova gostorir ki, apelyasiya icraat1 qay-
dasinda mohkoma gorarlarina yeniden baxilmasi
apelyasiya sikayatinin v ya protestinin movcud-
lugunda miimkiindiir. Miivafiq apelyasiya moh-
komasina miiraciat etmok hiiququnun subyektlori
va onlarmn bu hiiququnun hacmi CPM-in 383.1-ci
va 383.2-ci maddalari ils tonzimlonir. Har bir su-
byekt 6z hiiquglar1 barasindo miistoqil saroncam
vermak hiiququna malikdir. Belo ki, hokmdan
hanst qaydada sikayatin verilmasi (qismon, tam,
cinayot prosesinin digor istirakc¢ilar: ilo birlikdo
v ya miistaqil olaraq) ve bunun ii¢ilin hansi osas-
larin (delillorin) gdstorilmasi yalniz bu subyektin
Oziindon asilidir [1;2].

Bu fikirlo razilassaq da, miioyyon qodor
daqiqlosmenin edilmosini mogsadouygun hesab
edirik. Belo ki, fikrimizca, sohbatin mohkoma
gorarlarinin  miibahisalondirilmosindon  getdiyi
halda “sikayat azadligindan” tokco apelyasiya
instansiyas1 mohkomasinin xiisusiyyati kimi yox,
kassasiya vo olave kassasiya qaydasinda icraata
xas olan bir element kimi do nozardon ke¢irmok
lazimdir.

Qilivvoys minmomis mohkomo hokmiiniin (di-
gar yekun gorarin) apelyasiya qaydasinda miiba-
hisolondirilmasina dair dispozitiv hiiquqdan asa-
g1daki soxsler istifads edo bilorlar:

1) mohkum edilmis soxsin monafeyino aid
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hissodo — mohkum edilmis soxs, onun ganuni nii-
mayondasi vo ya miidafiagisi;

2. baraastin dalil va osaslarina aid hissads — be-
rast almis soxs, onun ganuni niimayandasi vo ya
miidafiogisi;

3) torbiyavi xarakterli mocburi todbirlorin tot-
biq edilmasina va ya qapali tipli xiisusi tolim-tor-
biyo miiossisosino gondorilmosino dair — yet-
kinlik yasina ¢atmamis soxsin 0zii, onun ganuni
niimayandasi va ya miidafiagisi;

4) tibbi xarakterli mocburi todbirlorin totbiq
edilmasina dair — barasinds tibbi xarakterli moc-
buri tadbir totbiq edilmis soxsin ganuni niimayan-
dasi vo miidafiagisi, xastoliyin xiisusiyyati ona 6z
hiiquglarindan istifade etmoys mane olmadiqda
150 homin soxsin 0zii;

5) zorar ¢okmis soxsin monafeloring aid hisso-
do — zorar ¢okmis soxs (xlisusi ittthamgi) vo onun
niimayondasi;

6) miilki iddiaya dair hissodo — miilki iddiag1,
miilki cavabdeh, onlarin qanuni niimayandalari
va ya niimayondalari;

7) hiiquqi soxs barasinda cinayst-hiiquqi tod-
birlorin totbiq edilmasine dair hissade — hiiquqi
soxsin niimayondasi vo ya miidafiogisi.

Tocriibodon se¢ilmis Azorbaycan Respub-
likas1 Ali Mohkomasinin Harbi Kollegiyasinin
1-1(102)-29/14 Ne-li i tizro 16 yanvar 2014-cii
il tarixds qabul etdiyi qorarinda da qeyd edildi-
yi kimi, apelyasiya instansiyast mohkomasi tam
hiiquglu mohkomo kimi ¢ixis edir, igo tokraron
mahiyyati lizro baxir, birinci instansiya moh-
komasinin yekun gararini qiivvads saxlamaq, onu
doyisdirmok vo ya logv edorak, ovozing yeni qorar
gobul etmok solahiyyotlorindon istifado etmoklo
odalot miihakimasini hayata kegirir. Apelyasiya
icraatt birinci instansiya mohkomaosinin holo qa-
nuni qiivvaye minmamis hokmiiniin (digor yekun
gorarinin) qanuniliyinin vo asasliliginin yenidon
aragdirilmasini nozordo tutur. Bu zaman arasdi-
rilan mahkoma akti tam vo ya qismen yoxlanilir.
Yoxlama obyekti olan mohkomo aktinin toftisi
hamin gorarin isin faktiki hallarina, qlivvads olan
maddi-hiiquqi vo prosessual hiiquq normalarinin
toloblorino uygunlugu meyar1 asasinda aparilir.
Bagqa sozlo, apelyasiya instansiyast mohkomasi
ham cinayat qanunvericiliyinin (Cinayat Macal-
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losinin hom Umumi, ham do Xiisusi hissasinin
normalarinin), hom do qlivvads olan cinayat-pro-
sessual qanunvericiliyinin (Cinayat-Prosessual
Macallonin va zoruri hallarda diger qanunlar,
yaxud normativ-hiiquqi aktlarda nazordo tutulan
prosessual hiiquq qaydalarini) normalarini totbiq
edon, habelo igin faktiki hallarii arasdiran vo
miioyyon edon mohkomo instansiyasidir. Apel-
yasiya instansiyas1 mahkomasi, birinci instansiya
mohkomasi kimi, isin faktiki hallarimin diizgiin
miioyyon edilmasindo maraqlidir vo bunun {i¢iin
masuliyyat dastyir.

Proses istirak¢ilari torofindon mohkomo hokm-
lorinin (digoer yekun qorarin) apelyasiya icraati
qaydasinda miibahisalondirilmasi {igiin 6zlorinin
dispozitiv xarakterli sikayat vermak hiiququndan
istifado edorkon nozoro almalidirlar ki, apelya-
siya instansiyas1 mohkomasi torafindon birinci
instansiya mohkomasinde mohkomo baxis1 za-
mani1 toqdim olunmamis yeni toloblora, gqanunla
nazards tutulmus hallar istisna olmagqla, baxilmur.
Qiivvadas olan cinayat-prosessual qanunvericiliya
gora, apelyasiya instansiyasi mohkomasing yal-
niz iki halda yeni siibutlar toqdim edilir:

— cinayat prosesinin istirak¢ilar: yeni siibutla-
rin birinci instansiya mahkomasine toqdim edil-
mamosini onlardan asili olmayan sobablo osas-
landirdiqda;

— birinci instansiya mohkomosi bu siibutlarin
tadqiqini obyektiv sabab olmadan radd etdikdo
(CPM-in 397.3-cli maddosi).

Digor heg bir halda apelyasiya instansiyasi
mohkomosindo yeni siibutlarin todqiqins yol ve-
rilmir [3].

Bagqa so0zlo, apelyasiya sikaysti vermo ilo
bagli ganunla nozords tutulmus prosessual hiiquq
dispozitiv xarakterli olsa da, hiidudsuz deyildir.
Cinayot prosesi istirak¢ist bu hiiqugdan istifado
edib-etmoyacayino 0z arzusu ilo gorar vers bilso
do, bu hiiqudan istifado edorkon miibahisalondirs
bilocayi masalalarin dairasinin miioyyan edilmasi
zamani onun arzu va istoklori ancaq birinci ins-
tansiya mohkomosindo mohkama baxisi zamani
aragdirma predmeti olmus masalslorlo mohdud-
lagir. Burdan da bels bir natico ¢ixarmagq olar ki,
hiiququn dispozitivliyi he¢ do onun hiidudsuzlu-
gu anlamina golmir.
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Bununla bela, cinayat prosesi istirak¢isi apel-
yasiya sikayati vermok hiiququndan istifads et-
moklo, 6zii iiglin arzu olunan kifayot gqodor oho-
miyyatli naticalor oldo eds bilor. Bunun sababi
ondadir ki, apelyasiya instansiyasi genis sola-
hiyyatlars, yoni igo baxarkon hom hokm, hom do
qorar ¢ixarmaq hiiququna malikdir. Kassasiya
instansiyasindan forqli olaraq, apelyasiya moh-
komosi ittiham daxilindo sanksiyada nozordo
tutulmus hoddo toyin edilmis cozani agirlagdi-
ra bilor. Azarbaycan Respublikas1 Konstitusiya
Mohkomasi Plenumunun “Azorbaycan Respub-
likas1 Cinayat-Prosessual Macallasinin 397.1 va
397.2-ci maddolorinin sorh edilmosinog dair” 12
may 2009-cu il tarixli Qorarina asasen, ganun-
verici tarafindon AR CPM-do miivafiq doyisik-
liklor edilona gador CPM-in 397.1 va 397.2-ci
maddalarinin totbiqi zaman1 asagidakilar nozaoroe
alinmalidir:

— apelyasiya instansiyast mahkomasi birinci
instansiya mohkomasi torafindon cinayat va ci-
nayot-prosessual qanunvericiliyinin normalarina
riayat edilmasini hor bir halda, o climlodon mii-
vafiq olaraq apelyasiya sikayatinin vo ya protes-
tinin dolillorindo bu barados talob irali siiriilmoso
do yoxlamalidir;

— cinayat vo cinayot-prosessual ganunverici-
liyinin normalarina riayat edilmasinin yoxlanil-
masindan sonra CPM-in 403-405-ci maddalarin-
do nozords tutulmus hallar vo sobablor miioyyon
edildikda, apelyasiya icraatt mohkum edilmis vo
ya borast almis soxsin vo ya onun miidafiogisinin
verdiyi apelyasiya sikayati vo yaxud mahiyyastco
homin soxslordon har hansi birinin xeyrino dov-
lat ittthamgisinin verdiyi apelyasiya protesti tizra
kegirilorsa, apelyasiya instansiyast1 mohkomasi
gostarilon soxsin vaziyyastini yaxsilagdirmagla
birinci instansiya mohkomasinin yekun qarari-
n1 doyisdiro vo ya logv edorak yeni gorar gobul
edo bilaor; apelyasiya icraati mahiyyatca moh-
kum edilmis vo ya borast almis soxsin ziyanina
dovlat ittihamgisinin verdiyi apelyasiya protesti
Vo ya xiisusi ittthamg¢inin verdiyi apelyasiya si-
kayoti iizro kegirilorsa, apelyasiya instansiyasi
maohkaomasi apelyasiya miiraciatinin dalillorinden
asil1 olmayaraq birinci instansiya mahkomasinin
yekun gorarint mohkum edilmis vo ya baraot al-
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mis $oxsin vaziyyatini agirlasdirmagqla da doyis-
diro vo ya logv edorak yeni qorar gqobul edo bilor;
lakin bunun ii¢lin asas apelyasiya miiraciatinin
dolillorindo gdstorilmomisdirsa, qorar igo baxan
apelyasiya instansiyast mohkomosinin biitiin ha-
kimlari torafinden yalniz yekdilliklo qabul oluna
bilor.

Ovvaldo geyd etdiyimiz kimi, kassasiya si-
kayoti vermoklo mohkomo hokmlarinin vo digor
yekun gararlarinin miibahisalondirilmasi hiiququ
da dispozitiv xarakterlidir. Qiivvodo olan ci-
nayot-prosessual qanunvericiliyin miiddealarina
osasaon, bu dispozitiv hiiquqgdan asagidaki proses
istirak¢ilar istifado edo bilor:

1) mohkum edilmis, borast almis togsirlon-
dirilon soxs, onun miidafiogisi vo ya gqanuni nii-
mayondasi;

2) zoror ¢okmis soxs (xiisusi ittthamgi), onun
qanuni niimayondasi vo ya niimayandasi;

3) miilki iddiag1, miilki cavabdeh, onlarin qa-
nuni niimayandolori vo ya niimayandslori;

4) barosindo tibbi xarakterli macburi todbir-
lor totbiq edilmis soxsin miidafiogisi vo ya qa-
nuni niimayandasi, xastaliyin xiisusiyyati ona 6z
hiiquglarindan istifade etmoys mane olmadiqda
150 homin soxsin 0zii;

5) barasinda torbiyavi xarakterli macburi tod-
birlor totbiq edilmis vo ya gapali tipli xiisusi to-
lim-torbiyo miiossisaesina gondorilmis yetkinlik
yasina c¢atmayan soxsin 0zil, onun ganuni nii-
mayondasi vo ya miidafiagisi;

6) barssinde cinayat-hiiquqi tadbirler totbiq
edilmis hiiquqi soxsin niimayandasi vo ya miida-
fiogisi.

Kassasiya icraatinin qarsisinda cinayot miiha-
kimo icraatinin timumi vozifolori ilo yanasi, asa-
g1daki xiisusi vozifalor do durur:

— mahkomanin qanuni qlivvays minmis hokm
vo ya qorarlarmin kassasiya qaydasinda miiba-
hisolondirilmasinin osaslarinin olub-olmamasi-
nin miioyyan edilmasi;

— kassasiya sikayati vo ya kassasiya protesti-
nin ilkin dyronilmasi yolu ilo hokm va ya qorarin
kassasiya qaydasinda miibahisalondirilmasi pers-
pektivlorinin miioyyaon edilmasi;

— kassasiya sikayati vo ya protestine mahiyye-
ti lizro baxilmasi vo miivafiq qorarin qabul edil-
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mosi [1].

Kassasiya institutu bu vo ya digor formada
Qadim Roma quldarliq dovlstinin hiiquq tarixin-
don tutmus miiasir dovriimiiza qodar boyiik bir
yol ke¢misdir. Kassasiya icraatt Car Rusiyasi
dovriinds olmagqla yanas1 6z mévcudlugunu keg-
mis SSR Ittifaq: dovriinds do qoruyub saxlamis-
dir. Hazirda kassasiya icraatt diinyanin bir ¢ox
dovlatlorinin (Rusiya, Fransa, Tiirkiya, Avstriya,
Almaniya vo s.), o climlodon Azorbaycan Res-
publikasinin da hiiquq sistemindo mdvcuddur.
Azorbaycan Respublikasinda kassasiya instan-
siyast mohkomasi apelyasiya instansiyast moh-
komasinin ganuni qlivvaye minmis hokmiinden
vo ya digor gorarindan verilmis sikayat, protest
va toqdimatlara baxir [3].

Tocriibodon seg¢ilmis Azorbaycan Respub-
likas1 Ali Mohkomasinin Harbi Kollegiyasinin
1-1(102)-35/13 Ne-li i lizro qobul etdiyi 18 aprel
2013-cii il tarixli qorarinda geyd edildiyi kimi,
kassasiya instansiyast mahkomasi birinci va apel-
yasiya instansiyast mahkomalarindon farqli ola-
raq, hor hansi bir faktin bas verib-vermomasini
miloyyon etmir vo yalniz homin mohkomalor toro-
findon miioyyan edilmis hallara asason cinayat vo
cinayat-prosessual qanunvericiliyinin normalari-
nin diizgiin totbiq edilib-edilmomasi masalalorine
0z miinasibatini bildirir. Kassasiya instansiyasi
mohkaomasi apelyasiya instansyast mahkomasino
apelyasiya sikayatino vo ya apelyasiya protestind
mohkama istintaq1 aparilmagla, yaxud da bunsuz
baxilmas1 haqda gostoris vermak, habels 6zii bu
barads gorar gqobul etmak solahiyyetinds deyil.

Odur ki, adlar yuxarida sadalanan proses is-
tirak¢ilart mohkomo hokmlorini, yaxud digor
yekun qorarlarint kassasiya qaydasinda miiba-
hisalondirmok istodikds, nozora almalidirlar ki,
onlar miivafiq hiiquqdan istifads etmoklo, yal-
niz birinci instansiya vo apelyasiya mahkomalari
torafindon miioyyan edilmis hallara asason maddi
vo prosessual-hiiquqi normalarin diizgiin totbiq
edilmomasi masalasini miibahisolondirs bilarlor.
Onlar barssindo bohs olunan miivafiq hiiqug-
dan istifado etmoklo hor hansi bir faktin bas ve-
rib-vermomasini  miibahisalondirmak imkanina
malik deyildirlor.

Nohayot, qeyd edilmolidir ki, olavo kassasiya
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qaydasinda mohkomsa qorarlarini miibahisalon-
dirmok imkani da dispozitiv xarakterli hiiquq
kimi ¢ixis edir. Olavo kassasiya gaydasinda ic-
raat cinayat prosesinin miistasna marhalasi olub,
kassasiya instansiyast mohkomasinin qobul etdiyi
qorarlara vo kassasiya icraatt zamani yoxlanilmig
mohkama hokm vo qgorarlarina yenidon baxilma-
sia yonolmisdir. Bu icraat Konstitusiyada tosbit
olunmug votondaglarin mohkomoyo tokrar mii-
raciot etmok hiiququnun hoyata kecirilmosi va-
sitolorindan biridir.

Olavo kassasiya qaydasinda sikayot vermok
hiiququ asagidaki proses istirakg¢ilari tigiin nozor-
do tutulmusdur:

1) zoror ¢gokmis soxs vo ya onun niimayondasi;

2) miilki iddiag1 vo ya onun niimayondasi;

3) miilki cavabdeh va ya onun niimayandasi;

4) barasindo cinayet-hiiquqi todbirlor totbiq
edilmis hiiquqi soxsin niimayandasi;

5) mohkum vo ya onun xahisi ilo CPM-in
92.1-ci maddasinds noazordo tutulmus taloblara
cavab veran, cinayat isi, mohkomoyodok sadolos-
dirilmis icraatin materiallar1 vo ya xiisusi itttham
qaydasinda sikayot {izro icraatda istirak etmok
ticiin vakillik kollegiyasinin miivafiq qurumunun
orderini almis vokil-miidafio¢i malikdir.

Azorbaycan Respublikasinin cinayot prose-
sindo baraot almis soxsin alava kassasiya sikayati
vermok hiiququ nozordo tutulmamisdir. Belo ki,
CPM-in ilk gobul edildiyi zaman olave kassasi-
ya sikayoti vermak hiiququ yalniz mshkuma aid
edilmisdi, lakin Azarbaycan Respublikasi Kons-
titusiya Mohkomaosinin 19 mart 2002-ci il tarixli
qorarinda ifads edilmis hiiquqi mdvqgeys asasan,
bu halda Azarbaycan Respublikasi Konstitusiya-
sinin 25, 68 va 127-ci maddalarinin toloblarindon
irali golon zoror ¢okmis soxsin vo miilki iddiagi-
nin alava kassasiya qaydasinda sikayst vermok
va belo icraatda istirak etmok hiiququ CPM-in
87.6.14, 89.4.12 va 422.3-cti maddalari ilo moh-
dudlagdirilirdi. Bunu nazare alaraq, Konstitusiya
Mohkomosi Azarbaycan Respublikasinin Mil-
li Maclisina tovsiys etmisdir ki, Konstitusiya-
nin 94-cii maddasinin I hissesine uygun olaragq,
CPM-o miivafiq doyisikliklor etsin.

Bu tdvsiyadon uzun miiddst sonra — 10 iyun
2011-ci il tarixde CPM-in 422.3-cli maddssin-
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da olave kassasiya sikayeti vermok hiiququ olan
subyeklorin dairasi zoror ¢okmis soxs, miilki id-
diag1 vo onlarin niimayondoslorinin hesabina ge-
nislondirilmisdir. 11 dekabr 2012-ci il tarixds bu
subyektlorin sirasina miilki cavabdeh, 29 noyabr
2016-c1 il tarixde iso barssinde cinayet-hiiquqi
tadbirler totbiq edilmis hiiquqi soxsin niimayan-
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biitiin sadalanan olavalordon sonra da slave kas-
sasiya sikayoti vermok hiiququ olan soxsloro
aid edilmomisdir. Odur ki, hazirda borast almis
soxsin yuxari instansiya mohkomolaring sikayat
vermak hiiququndan yalniz apelyasiya va kassa-
siya instansiyalarinda icraat kontekstindon bohs
etmok miimkiindiir [2].

dosi do olavo edilmisdir. Lakin boraot almis soxs
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KHC NpCaciibl, OYCPUCHHLIC ITPABOBBIMU HOPMAMMU. B YT'OJIOBHOM CYAOIIPOU3BOACTBEC NUCIIO3UTHUB-
HOCTDb BbIPAKACTCsS B OTACIIBHBIX IIpaBax, BO-IICPBBLIX, YKA3AHHBIX B 3dKOHC YUACTHHUKOB YI'OJIOBHOI'O
nponecca, KOTopbIC I[eﬁCTBYIOT B JIMYHBIX MHTCPCCAX, BO-BTOPLIX, B IIPpaBaX UHbIX 3aMHTCPCCOBAH-
HbBIX JIul. VIMEHHO JaHHBIS IpaBa ABJIAOTCA (bOpMOfI MPOABJICHUA JUCIIO3UTHBHOT'O Ha4aJia HA pa3-
JIMYHBIX CTaAUAX IMPOU3BOACTBA I1I0 YTOJIOBHOMY ACITY. BwmecTe ¢ TEM, CJICAYCT OTMCTUTb, YTO HC BCC
IIpaBa, 3aKPCIUICHHBIC B 3aKOHOAATCIILCTBE JISI YHAaCTHUKOB YI'OJIOBHOT'O ITIpOLE€CCa, 3alllMIIA0OIINX,
1100 MMPpEACTABJIAOIINX JINIHBIC, 1100 MMPEACTaBIISICMbIC HHTCPCCHI B YT'OJIOBHOM CYAOIIPOU3BOACTBE,
HUMCIOT CYT y60 JUCIIO3UTHUBHBIN XapakKkTep. Z[J'IH cyry60 JAUCIIO3UTHBHBIX ITPOLCCCYAJIbHBIX IIpaB Xa-
PAKTCPHBI pAd UCKIOYUTCIIbHBIX IPHU3HAKOB. B IEPBYIO OUCPCAb AUCIHO3UTUBHOMY IIPOLCCCYyalb-
HOMY IIpaBy BCCTia HOJIZKHA KOPPCCIIOHANPOBATH 663yCJ’IOBHa}I 00s13aHHOCTh opraHa, BCAyLIiCero yro-
JIOBHBIH mnponece, NpuaCpKUBaATbLCA JIOJDKHOM (I)OpMLI MOBCACHHA, YKA3aHHOTO B 3dKOHC (Haan/IMep,
IPUHATDH KAKOC 0o IponeCcCyajibHOC PCUICHUC, 100 BO3JACPIKATHCA OT COBCPUICHUA TCX WJIM MHBIX
MpoHCCCyaJIbHbIX JIEHCTBUH U T. I[.). BTOpLIM MMPU3HAKOM JUCHO3UTUBHBIX IIPAB, SIBJIACTCSA (I)aKT TOIO,
4YTO OHU BCCrAa HAIIPABJICHBI HA 3allIUTY YaCTHBIX UHTCPCCOB B YI'OJIOBHOM IIPOLECCCEC. 3aIL[I/IIJ_IaCMLIe
YaCTHBIC MHTCPCChI MOT'YT OBITh Kak JIMYHBIMHU, TAK W NPCACTABIIACMBIMH, HO OHH BCCrAa HUMCHOT
YaCTHBIX XapaKTCep. HaKOHCI_I, JJIA TOTO YTOOBI OTHECTH TO WU UHOE MponeccCyajibHOC IMMPABO K YUC-
JIy JUCIIO3UTUBHBLIX IIPpaB, pCajln3anus JaHHOI'O IIpaBa JOJIKHA CYIICCTBCHHO IOBJIHATH HA HA4Yallo,
MMPpOAOJDKCHUC U OKOHYAaHHWC ITPOU3BOJACTBA 110 YITOJIOBHOMY JICITY. YyutsiBas BBIICIICPCYHUCIICHHBIC
KpUTCPUHU B CTATHC IIpaBa YYACTHUKOB YT'OJIOBHOI'O IIpOHECCa Ha 00’KaJIOBaHUC IIpUroBOpPoOB, 0o
HMHBIX UTOT'OBBIX peI_HeHI/Iﬁ Cyla, TaKKC paCCMOTPCHBI B KAYCCTBC NUCIIO3UTUBHBIX.
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Qahraman Jafarov
Challenge of sentences (other final decisions) of the court as a dispositive right
Summary

Dispositivity implies the idea of autonomy of the will of the subject, but at the same time has clear
limits outlined by legal rules. In criminal proceedings, dispositivity is expressed in separate rights,
first, those specified in the law of the participants in criminal proceedings, who act in the personal
interest, and second, in the rights of other persons concerned. It is these rights that are a form of
manifestation of dispositive start at various stages of criminal proceedings. However, it should be
noted that not all the rights enshrined in the law for participants in criminal proceedings who defend,
either representing personal or represented interests in criminal proceedings, are purely dispositive.
Purely dispositive procedural rights are characterized by a number of exceptional features. First of all,
the dispositive procedural right should always be matched by the unconditional obligation of the body
conducting criminal proceedings to adhere to the proper form of conduct specified in the law (for
example, to take a procedural decision, or to refrain from carrying out dispositive procedural actions,
etc.). The second sign of dispositive rights is the fact that they are always aimed at protecting private
interests in criminal proceedings. Protected private interests can be both personal and representative,
but they are always private. Finally, in order to make a procedural right a dispositive right, the exercise
of that right must have a significant impact on the commencement, continuation and termination of
criminal proceedings. Taking into account the above criteria in the article of the right of participants
in criminal proceedings to appeal sentences, or other final decisions of the court, are also considered
as dispositive right.
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tlasir diinyanin inkisafinda osas
masalalordon biri insanin varligina
olan maraqdir. Insanin dyronilmasi,

aragdirilmas1 bogoriyyatin on vacib problemlorin-
don biridir. Comiyyat dork edir ki, diinyada yara-
nan bir ¢ox problemlorin kokii els insanin 6ziin-
dadir.

Bu baximdan cinaystkarliga qarsi miibarizo
sahasindo hiiquq miihafizo orqanlar1 omokdasla-
11 torofindon cinayot torotmis soxslorin harokot-
lorinin psixoloji qanunauygunluglarinin  dyro-
nilmosi vo onlar barods molumatlarin alinmasi
omoliyyat-axtaris foaliyyotinin osas psixoloji
xiisusiyyatlorindon biridir. Psixoloji qanunauy-
gunluglarin dyranilmasi, bu qanunauygunluqlarin
omoliyyat-axtaris foaliyystindo psixoloji metod-
lart miioyyon etmoklo totbiq edilmasi, insanlarla
qarsiliqlt miinasibatlorin qurulmasinin tonzim-
lonmosine komok edilmosi, omoliyyat-axtaris
faaliyyatinin obyektivliyini vo diizgiin qiymot-
londirilmasini miioyyonlogdirir. Praktiki olaraq
insan foaliyyatinin elo bir sahasi yoxdur ki, orada
psixoloji biliklor olmadan isin somorali qurulma-
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st miimkiin olsun. Belo gonasto golmok olar ki,
psixoloji bilik vo qanunauygunluglar olmadan
insanlar1 idaro etmok olmaz. ©moliyyat-axtaris
foaliyyatinin hoyata kegirilmosindo bu biliklor
miihiim oshomiyyaot kasb edir.

Beloliklo, omoliyyat-axtaris  foaliyyatinin
psixologiyasinin iimumi moaqsadi cinayatkarliga
qars1 miibarizonin somaraliliyini artirmag, bu foa-
liyyot sahosindo soxslorin davranigini anlamag,
prognozlasdirmaq vo idara etmokdon ibarotdir.
Hiiquqi miinasibatlor sahasinds psixoloji ganuna-
uygunluglar totbiq etmaklo bu moagsadlor hoyata
kegirilir. ©moliyyat-axtaris foaliyyatinin hiiquqi
va psixoloji mahiyyatinin olmasi onun spesifikli-
yini yaradir vo zonginlogdirir.

Insanlarin psixologiyasin1 bilmok vo bu bi-
liklordon miixtalif situasiyalarda istifadoetmok
omoliyyat-axtaris foaliyyotini hoyata keciron
omokdaslar iiclin ¢cox vacibdir. Psixoloji biliklori
bilmok onlar1 ugurla totbiq etmays zomanat ver-
mir. Lakin miixtalif psixoloji metodlari, iisullari,
prinsiplori vo ganunauygunluqlart magsodyonlii
yerind yetirmoklo insanlara tosir edilmosi, real
naticalorin oldo olunmasina zomin yaradir. Eyni
zamanda hoqiqgati miioyyon etmak ti¢lin psixoloji
biliklorin vacibliyi mithiimdiir. Haqiqoti dork et-
moak, diizgiin naticalor vermok psixoloji biliklori
bilmayi vo onlara riayst etmoyi zoruri edir. Bun-
dan basqa, psixoloji biliklor soxsi emosiyalara,
dorketmaya, idrak vo koqgnitiv proseslora nozarot
etmoy9, habelo digorlorinds yoxlamaq ve diizgiin
gorar gobul etmoys imkan yaradir.

Omoliyyat-axtaris foaliyystindo osas mogam
insanlarla is hesab edilir ki, bu da bir sira qarsilig-
I1 alagads olan aspektlordon ibarstdir: insanlarin
oyranilmasi vo qiymotlondirilmasi, onlarla psixo-
loji linsiyyatin qurulmasi va inkisafi, onlara tosiri
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daxildir. Psixoloji biliklora yiyslonmok omoaliy-
yat-axtarig foaliyyotinin hoyata kegirilmasindo
ohomiyyatli hesab edilir.

Psixoloji baximdan cinayatlorin iki yaranma
sobobinin oldugunu deys bilerik: birincisi ci-
nayatkarin soxsiyyati vo onun psixoloji xiisusiy-
yatlari ils slagelendirilir, ikincisi ise cinayat tora-
don soxsdon konarda olan amillordir. Demoli bu
gonaato galmok olar ki, cinayatin téradilmosinda
insanin daxili, homginin xarici amillorin rolu var-
dir. Hor iki amil cinayatin tdradilmosindo asasdir.
Lakin, bu amillordon biri miitloaq dominant ol-
malidir vo bunu bilmok ¢ox vacibdir. Cinayatkar
davranigin vo ayri-ayri cinayetlorin sabalarini dy-
ronarkon, soxsiyyatin xarici goraitinds deyil, onun
daxilindo “yerloson” amillor sobablor kompleksi
kimi geyd edilmalidir. Cinayatkarliqla miibarizo
tacriibasindo, xiisusilo onun fordi profilaktikasi
Vo cinayatin istintaqi iglin ~ bu ¢ox miithiim he-
sab edilir. Ciinki, xobardarliq olunan asas obyekt
insandir. Tobii ki, sobab olaraq homigo soxsiyyo-
tin daxili xiisusiyyatlori gétiiriiliir, otraf miihit ci-
nayatin toradilmosinds sorait kimi ¢ixis edir.

Omoliyyat-axtaris foaliyyetinin psixologiya-
st biitlin bu masalalorin arasdirilmasinda osaslari
olan hiiquq psixologiyasinin bir sahasidir va ci-
nayatkarliga qars1 miibarizs psixologiyasi kimi do
miioyyan edilo biler. Psixoloji baximdancinayat
soxsin fordi psixoloji xiisusiyyatlorinin mohsulu-
dur. Psixoloji xiisusiyyatlor vo miixtalif psixolo-
ji hadisalor haqqinda mslumatlara malik olmag,
bir insanin na tigiin bu sokilds harokat etdiyini vo
miioyyon situasiya doyisdikdo hansi davranis tor-
zini se¢acayini anlamaq imkani verir. Bununla ya-
nast, qeyd olunan xiisusiyyatlorin dyronilmasi vo
soxsin davranisina nozarat etmoklo ona qarst op-
timal davranisin segilmosini miioyyonlogdirmok
olar. Digor torofdon cinaysto qarst miibariza ci-
nayat miihitins qars1 aktiv cavab vermakdir desak
he¢ do yanlishiga yol vermarik. Bu hom hiiquqi,
ham da psixoloji miibarizeni saciyyalondirir. Bu-
nunla bagli belo gonasts golmak olar ki, amaliy-
yat-axtarig foaliyyatinin psixoloji xiisusiyyatlori
ilo amokdaslarin psixoloji xiisusiyyatlori bir-biri
ilo yaxin alagali va biri digarinden asili olan fun-
damental amillordir.

Omoliyyat-axtaris foaliyyatinin onu hayata ke-

77

ELMI XOBORLORI / Ne 4 (24), 2019

ciron omokdaslarin miirokkaob foaliyyat tipino aid
olmasi, bu faaliyyet tipi digorlarinden vaxt moh-
dudlugu vo molumatin vo soraitin geyri-miioy-
yanliyi, onlarin xiisusiyyatlorinin inkisafi ehtima-
l1, emosional shamiyyatliliyi va qarar gobulunda
yiiksok masuliyyatliliyi ilo forqlondirilir. Xiisusi
psixoloji xiisusiyyatlorin do mdvcudlugu, bu da
0z ndvbasinds yalniz amoliyyat-axtaris foaliyyo-
tino aid olmasi qonaotino golorok, onlara da ilk
ndvbados agagidakilarin aid olmasi miioyyanlosdi-
rilir:

- omoliyyat axtaris foaliyyotinin hayata kegiril-
masinds xarici tosirlorin xlisusiyyatlorinin
cinayatin elementine vo onun ohatosina aktiv oks
tosiri;

- omoliyyat axtarig foaliyyatini hoyata keciron
omokdaslarin va bu faaliyyoto calb edilon
soxslorin 6z pesokar funksiyalarinin va xiisuson
haqiqi sosial rolunun gizladilmasi;

- soxsiyyatlorarasi va ictimai miinasibatlar sis-
teminda soxslarin sosial mévqeyinin zoruriliyi vo
omoliyyat-axtaris foaliyyatinin subyektlorinin xii-
susiyyatlorinin reallagmasi (2, s 14-15).

Bununla yanas1 bu xiisusiyyatlori nozardon ke-
cirarak agagidakilar1 geyd etmisdir:

- Omoliyyat-axtaris foaliyyotino cinayotkar
alomlo miibarizo aiddir ki, bu miibarizo digor
hiiqug-miihafizs orqanlarinin amokdaslarinin foa-
liyyatindon daha forqlidir. ©moliyyat-axtaris foa-
liyyatinin subyektlori iss oksina, bir qayda olaraq
azadliqda olan cinayotkar miihit ilo onlarin real
hayat prosesinda istirak edir, bununla 6z hoyat vo
saglamligin1 tam risk voziyyatindo qoyurlar. Ci-
nayatkar miihit ilo amoliyyat-axtaris foaliyyotinin
subyektlori yalniz psixoloji vaziyyetlords deyil,
hamg¢inin uygun olan fiziki qlivvenin va odlu sila-
hin tatbiqini talob edon miinasibatlords do istirak
edirlor.

Omoaliyyat-axtaris foaliyystinin psixoloji quru-
lusunda xtisusi psixoloji ganunauygunluglar moév-
cuddur. Faaliyyatin imumpsixoloji nazariyyasin-
doangixis edarak, amoliyyat-axtarig foaliyyatini iki
boyiik qrupa bolmok olar:

- amoliyyat-axtarig foaliyyatinin ugurla hoya-
ta kecirilmosine onun subyektlarinin psixikasinin
qanunauygunluglarinin tosiri;

- omoliyyat-axtaris foaliyystinin ganunauy-
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gunluqglarin onun subyektlorinin psixikasina to-
siri(2, s 15-17).

Omaliyyat-axtaris foaliyystinin imumpsixolo-
Jji saviyyesinin qanunauygunluqlari insa-
nin sosial cahatdon bir torafine- “subyekt-obyekt”
miinasibatlar tipine toxunur ki, bu
miinasibatlordo omoliyyat-axtarig foaliyyoti ob-
yekt olaraq ¢ixis edir. Eyni zamanda he¢ do az
ohomiyyatli olmayan sosial mévcudluq sistemin-
da “subyekt-obyekt” miinasibatlori meydana go-
lir. Oziiniin sosial rollarindan asili olmayarag, in-
sanlar “idars edon — tabe olanlar” miinasibatinda
faaliyyatin subyekti olub, yalniz bazi hallarda ob-
yekt kimi ¢ixis edirlor. Digor hallarda sosial rol-
lar1 eyni olan emokdaslarin (vazifaleri eyni olan
iki omakdas) birgs faaliyyati zamani subyektlorin
coxlu xarakterik xiisusiyyatlori yarana bilor. Elo
buna goradir ki, amaliyyat-axtaris foaliyyatinin
qanunauygunluqlart yalniz iimumpsixoloji saviy-
yado nozordon kegirilmalidir.

Bu ganunauygunluglar iki boyilik qrupa boli-
nur:

- omoliyyat-axtaris foaliyystinin subyektlori-
nin onun digar istirak¢ilart ile linsiyyatinin qanu-
nauygunluqlari;

- amoliyyat xidmotini hoyata keciron omok-
daslarinbir-birilari ilo va digar xidmat sahalarinin
omokdaslart ils linsiyyetin qanunauygunluqlari.

Omoliyyat-axtaris foaliyystinin ugurla hoyata
kegirilmosi, subyektlorin psixikasina tosir edon
qanunauygunluqlar homin soxslarin psixoloji v
psixofizioloji xiisusiyyatlorinin empirik soviyye-
do arasdirilmasini zoruri edir.

Manfi psixoloji xiisusiyyatlorin dastyicilar
olan soxslorlo miitomadi {insiyyst, monfi emo-
siyalarin artmasina, soraiti vo dolillorindiizgiin
aydinlagdirilmasina, dorketmo prosesinin ¢atin-
losmasina va sohvlara gatirib ¢ixarir. Psixologi-
ya elminin qanunauygunluglarinin &yranilmasi
omokdaslar terofindon faktlarin qiymotlondiril-
masi zamani sshv naticalorin verilmasinin qarsi-
sin1 almaga komaok edacokdir.Hoqigoti yronmok
va hadisolori obyektiv oks etdirmak ii¢ilin, soxsin
psixikasinda bas veron doyisikliklori dyronmaoklo
barabar, onlara diizgiin tosir etmak bacarig1 da zo-
ruridir. Bunun {iglin psixoloji bilikler ¢ox 6nom-
lidir. Bu biliklorsiz goxsin psixi proseslorinin
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vofardi psixoloji xiisusiyyatlorinin doyigkenliyini
miioyyan etmak geyri-miimkiindiir.

Yuxarida geyd edilon xiisusiyyatlorin aragdiril-
mamas1 amoeliyyat-axtaris foaliyyotinin subyekti
kimi colb edilon soxsin imkanlarindan istifado
edilmasini qeyri-miimkiin edir va ya bu
faaliyyatin ugurla hayata kegirilmasini mahdud-
lagdirir (4, s 2-10).

Bununla yanag1, daxili iglor orqanlarmin tacrii-
basindo psixoloji biliklorin inkar edilmasi bir sira
problemlor yaradur. ictimai vo fardi siiurun deter-
minasiyast manavi doyarlarin zsiflomasing, sosial
adaptasiya vo lageydliys, miisbot emosiyalarin
tolobatlarla slagoni itirmasina (isino, uguruna sev-
gi va sevinc hissiva s.) va sosial patalogiyaninbii-
tiin formalarinin aktivlogmasino sobob olur.

Eyni zamanda,hiiquq pozuntusu téraden soxsin
psixoloji xiisusiyyatlori haqda biliklorin olmasi
omoliyyat-axtaris foaliyyatinin va cinayatin istin-
taqmnin effektivliyinin artirilmasinda miihiim rol
oynayir. Cinayatkar davranigin psixoloji aspek-
tinin Oyronilmosina baslayarkon hiiquq pozuntu-
sunun psixologiyasi anlayisini miioyyon etmok
lazimdir. Bu ilk névbeds, cinaystkar davranigin
miisahido olunmayan daxili xiisusiyyatlorinin dy-
ronilmasidir. Sexsiyyatin davraniginin istonilon
cinayat hadisesindo iki terafi mévcuddur: xarici
(esyavi-fiziki) vo daxili (psixoloji). Basqa sozlo,
istonilon hiiquq pozuntusuna iki qrup: obyektiv-
hamise bilavasito qavranilan vo miisahido edilon
vo psixoloji (subyektiv) - insan torofindon bila-
vasito goriinmoyon vo miisahids edilmoyon sorait
daxildir.

Qeyd etmok lazimdir ki, istonilon isin obyektiv
soraitino - cinaystin mokani, zamani, predmeti,
cinayat toradilorkon istifads edilon silah, soxsin
0z harokatlori, homg¢inin bas veron cinayotin no-
ticosi daxildir. Cinayetin bas vermasinin moagsadi
Vo motivi, $oxsi cinayotkar davranisa sovq edon
psixoloji miinasibat, davranigin diger psixoloji
toroflori - psixoloji sorait hesab edilir. Belaliklo,
har bir omokdasin konkret cinayatlo bagl doqiq
psixoloji informasiyani oldo etmosi vo arasdir-
mast ii¢iin amaliyyat-axtaris faaliyyati zamani ci-
nayatkar davranigin psixoloji tohlilinin asaslarini
bilmasi zoruridir.
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Babak Atakishiyev
Psychological features of operational search activities
SUMMARY

The article touches on some of the psychological features of the search operation, with the emphasis
on the study of psychological irregularities, the application and identification of these violations in the
operational search activities. At the same time, the study of the truth and the objective reflection of
events in addition to examining the changes that occur in a person’s psyche have been exploring the
importance of the ability to influence them properly and the importance of psychological knowledge.

Bba0ak Arakuuiues

Ilcuxosornyeckne 0COOEHHOCTH ONEPATHBHO-PO3BICKHOM 1eATETIbHOCTH
PE3IOME

B crartbe paccmarpuBarOTCsS HEKOTOPHIE TICUXOJIOTHYECKHE OCOOSHHOCTH TIOMCKOBOW Omepanuu

C aKOCHTOM Ha U3YYCHUC IMCUXOJOTHUICCKUX HapyIHeHI/II\/JI, MPUMCHCHUC U BBIABICHHUEC OTUX HAPYHIC-
HUI B ONEpaTUBHO-PO3BICKHBIX MEPONPUATHAX. B TO ke BpeMms n3yueHue npasBibl 1 0OBEKTHBHOTO
OTpaXKCHUA COOBITUH B JOINOJIHCHUEC K U3YUCHUTIO PI3M€H€HI/Iﬁ, MPOUCXOAAIINX B IICUXHUKE YCIIOBCKA,
HU3y4acT BAXKHOCTb CHOCO6HOCTI/I MPaBUJIbHO BJIWATH HA HUX U BAXKHOCTD MCHUXOJIOT'MYCCKUX 3HAHUH.
Rayci: h.ii.f.d., dos. H.Q.Eyvazov
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tiasir dovrde avtomobil yollarinda
Mtshlﬁkssizliyin tomin edilmosi ak-
tual masalolordon biridir. Movcud
problemlarin halli vo yol noqgliyyat hadisalorinin
qarsisinin alinmasi {i¢lin uzun miiddotli elmi aras-
dirmalar vo statistik gostaricilorin tohlili, diizgilin
naticalorin ¢ixarilmasi talob olunur.

Malum oldugu kimi, yol-naqliyyat hadisalari-
nin (YNH) bas vermasins bir ne¢o faktor - siiriicii
va ya piyada torafindon yol horokati qaydalarinin
pozulmasi, yol Ortiiyiin yararsiz voziyyati vo ya
avtomobilin nasazlig1 sababkar olur ki, buda yol
harokati tohliikesizliyinin tomin edilmaesi siste-
minda siiriiclinilin etibarlilig1 vo soristosi miihiim,
bir sira hallarda iso asas va holledici rol oynayair.
Bozon zaman qithig1 soraitinds siirlici miirokkab
masalalari hall etmoali olur, demali onun ayrilmaz
vazifolorindon biri do yaranmig voziyyati vo 6z
imkanlarini diizgiin qiymatlondirmok olmalidir.

Heg siibhosiz ki, yol naqliyyat hadisalorinin
70-80% siiruciilorin togsirindon bas verir. Buna
g0ra da siiriictilorin pesokarliginin artirtlmasi av-
tomobil yollarinda gozalarin sayinin azaldilmasi
va profilaktik faaliyyatin qurulmasi istiqgamotin-
do goriilmali zoruri todbirlordon biridir. Siirticii-
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niin pesokarliq moharati avtomobilin tohliikasiz,
gonaotli vo komfortlu idars olunmasi moharatini
tomin edon keyfiyyatlor mocmusu kimi miioyyan
edilir. Bu keyfiyyatloro siiriicliniin pesokar zokast,
avtomobilin idaro olunmasinda texniki vordislori
Vo onun $axsiyyetinin sosial-psixoloji cohatlori
daxildir. Miixtalif sorait vo voziyyatlorde pesokar
moharatin ayri-ayri elementlorinin ¢okisi foqglidir.

Yol horokatinds tohliikali voziyyatlorin yaran-
masini qabaqlamaq bacarigini siirticiiniin pesokar
zokasi adlanir. Yaranmaqda olan yol-naqliyyat
soraitinin diizgiin qiymatlondirilmasi vo proqnoz-
lagdirilmasi, onun potensial tohliike soviyyasinin
miioyyon edilmasi, azruedilmoz fasadlarin qarsi-
siin alinmasi ligiin diizgiin qorarin se¢imi vo qo-
bul edilmosi siirlicli moharatinin pesokar zokasi
kimi torkib elementindon asilidir.

Nogliyyat vasitesinin idarsedilmosindo tex-
niki vordiglora yiyslonmoa on somoroli horokot
rejimlorini se¢moyo, yaranmis kritik voziyyatdo
159 yol-naqliyyat hadisasinin qarsisini almaga va
yaxud onun fasadlarin1 minimuma endirmaya im-
kan verir. Yoni texniki vadislor tohliikali va kritik
vaziyyatlordon ¢ixmaq moharatini miioyyan edir.
Siirticlinlin pesokarliq maharatinin {igiincii torkib
elementi siirliciiniin risko vo siliurlu olaraq yol
harokati qaydalarim1 pozmaga meylini miioyyan
edon soxsi xarakteristikasidir (2, s.4-10).

Bas Dévlot Yol Polisi Idarasinin (BDYPI)
stastikasina goro il orzinds agkar olunmus yol
harokati qaydalar1 oleyhino olan inzibati xotalar
vo hamin xotalara gors tortib olunan protokollar
osasan siirat haddini agma, siikan arxasinda mobil
telefon istifado etmo, manevr etmo qaydalarini
pozma, alkoqollu igkilarin qobulu, nasaz naqliy-
yat vasitosi ilo horokot etmo kimi qayda pozun-
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tularina aiddir. Belo ki, il orzinds 3.409.698 yol
harokati qaydalart va yol harokati tohliikesizliyi-
nin tomin edilmasi qaydalar1 oleyhino olan inziba-
ti xota agkarlanib. O, ciimlodon sorxos voziyyatdo
idara etmo 8.113, siirot haddini asma 1.690.044,
YPX omokdasinin noqgliyyat vasitosini saxla-
maq tolobinin yerino yetirilmomasi 3.270, sve-
toforun gqadaganedici isarasino omol edilmomosi
87.296, yolayricin1 kegmoa qaydalarinin pozul-
mas1 141.817, dayanma va durma qaydalarinin
pozulmast 316.043, sornigin dasima gaydalarinin
pozulmast 10.636, tohliikesizlik komeri bagla-
madan noqliyyat vasitosini idare etma 105.925,
avtoxuliganliq 296, noqliyyat vasitosini idara et-
mak hiiququ olmadan noqliyyat vasitasinin idaroe
edilmasina 13.294 (3, s.4-15).

Oksor yol-noqgliyyat hadisolorindo  togsir-
kar subyekt — qaydalar1 pozan siiriiciidiir. Yol
Horakoti Haqqinda AR Qanunun 37-ci maddo-
sind uygun olaraq siirlicii homiso digqotli olmal
va har bir gozlonilmoz hala hazir olmalidir. Qa-
nun faktiki olaraq istenilon yol noqgliyyat hadiss-
sindo “togsirkar vo zarar¢okon” torofin miioyyen
olunmasina imkan verir. Siiriicii torofindon digor
risk faktorlarina yorgunluq (yuxusuzluq), xosto
halda (masalon, yiliksok horarat) naqgliyyat vasito-
sini idara etmo, asab gorginliyi, hotta qida gobulu
aiddir (1, s.82).

Sadalanan pozuntularin qarsisini almaq vo
yaxud onlarin agir fosadlarini azaltmaq tigiin sii-
rlicii hazirligt kimi problem ciddi sokilds vo sta-
tistik molumatlara asaslanaraq todqiq edilmalidir.

BDYPI torofindon verilon rosmi molumatda il
orzinda respublikada 70.000 - o yaxin miixtolif
kateqoriyal1 (altkateqoriyal1) siiriiciiliik vosiqosi
va 31.040 odad nagliyyat vasitesinin ilkin gey-
diyyata alindigr gostorilir. O, ciimloden 9.572
stirticliliik vosiqosi qadinlara verilmis, 134.104
stirticiiliik vosiqasi iso yenisi ilo doyisdirilmisdir
(3, 5.2-9). Onlarin bir qismi qisa zaman orzin-
da (vo yaxud dorhal) noqgliyyat vasitasini idare
etmoyo baslayir, yoni “gonc vo tocriibasiz siirii-
cli” adin1 qazanir. Siiriiciiliik hiiququ olan lakin
uzun miiddat arzinde noqgliyyat vasitesini idaro
etmoyon votondaslar bir miiddotdon sonra vaxti
ilo 0yrondiyi qaydalar1 vo kegdiyi praktiki talim
vardislorini unutmus olur. Har iki siiriicti kateqo-
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riyasi risk qrupuna aid oldugundan onlarn istira-
ki1 ilo toradilon yol noqliyyat hadisslorine nazor
yetirmok olar. Belo ki, az tocriibali stiriiciilorin
istiraki ilo bag veran gozalarin asas sobobino aid-
dir: stirticiilik kurslarinda hazirliq keyfiyyatinin
miasir toloblora cavab vermomasi (o climlodon,
tolim programinin tam hacminds yerino yetiril-
momosi); real yol horokati goraitinds zaif praktiki
hazirlhq; psixoloji hazirligin yoxlugu. Hesab edi-
lir ki, stiriicti 3 il vo yaxud 100 min km.o yaxin
noqgliyyat vasitolorinin idara etmok sahosindo
tacriilbadon sonra kifayat qodar tocriibe qazanmis
olur. Texniki vordislor haqqinda sohbat gedirsa,
sonuncu ils razilasmamaq olmur. Lakin avtomo-
bilin tohliikesiz idars edilmasi baximinda bu fikir
haqgigoto uygundurmu? Xarici 6lkolords aparilan
tadqiqatlara gors “gonc” siirtictilor ( yoni 2 ils qo-
dor vo yaxud 30-40 min km. siirticiiliik tocriibosi
olan saxslor) agir yol noqliyyat hadisalarinin asas
sabobkar1 olmur, ¢ilinki bu dévrds onlarin 6ziino
arxaymligr asagi oldugundan avtomobili daha
soligali vo ehtiyath siirlirlor. Bu qonasti sigor-
ta sirkotlorinin statistikasida tosdiq edir. Adoton
tacriibasiz stirliciilor idars etdiyi avtomobilin
qabaritine yaxst baload olmadigindan ciizi maddi
zorar doymis yol-noqliyyat hadisolori toradirlor
(parking zamani1 boya Ortiiyiiniin zodolonmasi,
tixacda harokot zamani qarsidaki avtomobili vur-
ma, zolag1 doyisorkon vo yaxud ensiz dongalordo
toqqusma va siirtiinma va s.).

Respublika shomiyyatli avtomobil yollarin-
da il arzindo 1817 yol — noqgliyyat hadisasi bas
vermis, noticodo 722 nofor holak olmus, 1711
nofor miixtolif doracoli bodon xosarsti almisdir.
Agir yol-naqliyyat hadisslorini téradonlorin ok-
soriyyati 10 ildon yuxart siiriiciiliik tocriibasi olan
(641 hadiso) soxslardir (3. s.1). Bu dovrds onla-
rin 0ziing arxayinligi zirvads olur ki, bu da yol
soraitinin yanlig qiymotlondirilmosine gotirarok
agir gozalara sabab olur (masalon, siirat hoddi-
ni agma). Beloliklo, etibarli siiriiciiniin hazirlig1
metodologiyas1 iki miithiim ¢atigmazligla sociy-
yalonir. Birincisi, asl siiriiciiliik tacriibasinin aldo
edilmosi xeyli miiddoto uzanir (5-7 il), ikincisi
s bu dovr hom siiriiciiniin 6z tigiin, hom da co-
miyyat li¢iin ciddi tohliikelorls fasadlanur.

Soxsin tohliikesiz  siiriiciiliik  vordislorino
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kortobii yiyslonmosi problemi iri noaqliyyat
sirkotlorinin bazasinda xiisusi siiriiciiliik mohara-
ti vo yaxud ixtisasartirma kurslarinin yaradilmasi
yolu ilo hall edilo bilor. Pesokar mahoratin tok-
millosdirilmosi metodlart holo SSRI dévriindo
elmi-todqiqat institutlar torafindon xiisusi “situa-
tiv”’ talim proqraminda islonib hazirlanmislar.

Bu tolim programinin mahiyyeti ondan ibarat
idi ki, burada yiiksok tohliikkayo malik tipik
yol-naqliyyat soraitlori todqigat obyektino ¢evri-
lir vo gozanin bag vermasina gotiron siiriicii sohv-
lori xiisusi diqgot morkozindo saxlanaraq tohlil
olunur. Movcud slamatlorin vo xiisusiyyatlorin
tohlili ilo tolim kursunu kegan siiriiciilora yarana
bilon tohliikeni prognozlasdirmaq va agir fosadlar
bas vermodan tohliikkadon yan ke¢mak yollar1 6y-
radilir. Cox sayli qoza soraitlorinin tohlili onlarin
hamisinin oxsar cohotini vo yaranma mexanizmi-
ni iizo ¢ixarmaga imkan vermisdir. Yol naqliyyat
soraitlori bir ne¢o qrupa boliinmiisdiir, masalon;
piyada kegidindon horokot, avtobusun dayana-
caq yeri qarsisindan kegmao, 6tmo omoliyyatt vo
s. Tacriiba gostorir ki, xiisusi avtotrenajor kimi
texniki vasitalorin tatbiqi ilo tolim daha effektiv-
dir. Avtotrenajorlarin daha miiasir modellori xii-
susi kompyuterlo qurasdirildigindan tolim kegon
stirictiniin sahvlorini gostarir, “horaket” zamani
tovsiyalor verir. Belo hazirligin névbati marhale-
sindo, siiriiclilor avtodromlarda praktiki olaraq,
yani real horokot goraitindo, tolim kegir (4. s.2-4).

Yuxarida qeyd olunan xiisusi tokmillagdirmo
kurslariin toskilini sornisin vo yiik dasimalari
ilo masqul olan sirkotlordon tolob etmok lazimdir.
Nozors alsaq ki, respublika orazisinds bas veran
qazalarin xeyli hissasi yiik avtomobillorinin, av-
tobuslarin vo hiiquqi soxsloro moxsus olan minik
avtomobillorinin istiraki ilo toradilir, stiriicti vo-
zifosino qobul edilon is¢ilorin siiriiciiliik soristosi
va pesokarliginin artirilmasi mosolasinin na qodar
aktual oldugunu tosavviir etmok ¢atin deyil. Eyni
zamanda 0zal sirkoto yaxud dovlet miiossisasine
stirticlilorin igo gobulu zamani iso gotliron goxs
namizadlor qarsisinda olava toloblor qoymals,
onlarin siiriictilik tarixcosini arasdirmali (qoza
sobabkar1 olub-olmamasi, inzibati corimalor va
novlori vo s.) va yalniz siiriiciiliik vesigesinin
mdveud olmasi ilo kifayatlonmomalidir.
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Sornigin dagimalarinin sosial shomiyyatini vo
naqliyyat faaliyyeti subyektinin yiiksok mosuliy-
yatini nozoro alaraq, miintozom sornisin dasima-
larina colb edilon siiriliciilor garsisinda, asagida
gostarilon alave talablorin qoyulmasi da tovsiya
olunur:

- sohorlorarast sornisin dagimalarina calb olu-
nan avtobus siiriiciilorinds on azi1 son 3 illik siirii-
ciiliik tocriibasi;

- usaqlarin dasinmasina calb olunan avtobus
stirticiilorinds an az1 son 5 illik siiriictiliik tocrii-
basi;

- qarl1 va buzlu yollarda yaxud dagliq marsrut-
larda sornisin dasimalarina calb olunan avtobus
stirticiilorinds an az1 son 3 illik siiriictiliik tocrii-
basi;

- sutkanin qaranliq saatlarinda gohorlorarasi
marsrutlarda sornigin dasimalarina colb olunan
avtobus siirliciilorinde on az1 son 5 illik siirticii-
liik tocriibasi.

Siirlicliniin  avtobus idars etmok sahasindo
bacariq vo vordislori tocriibado igogdtiiran toro-
findon ham test tapsiriglarinin yerina yetirilmasi
ilo, hom do 40-50 km. mosafasino nozarat yliriisii
ilo yoxlanila biler. Bu masafo orzinds namizadin
manevrlori yerina yetirmasi keyfiyyati, miixtalif
yol saraitlorine reaksiyasi yoxlanilir. Omok mo-
collosino uygun olaraq siiriicti maksimum 3 ayliq
sinaq miiddati ilo do igo gabul edils bilor. Sinaq
miiddoti barade sort miitliq amok miigavilssin-
do oks olunmalidir. Sinaq ddvriinds siiriicii qey-
ri-qonaotbaxs notico niimayis etdirdikds iso iso
gotiliron torafindon amak miiqavilasi birtorofli so-
kilds logv edils bilar.

Stirtictiniin illorls topladigi pesokarliq tocrii-
basindon basqa bu foaliyyat ndviiniin psixofizi-
oloji aspektlorini do nozordon gagirmaq olmaz.
Avtomobil yollarinda harokst tohliikesizliyinin
tomin edilmosi mosalasi xeyli doracads siirticiilo-
rin “risk” qrupuna aid olub-olmamasindan asili-
dir. Stirticiilorin pesokar faaliyyati miirokkaobliklo
va gqoza zamani sohvin hom maddi moasroflor, hom
do insan tolafati baximindan olduqca baha basa
golmosi ilo xarakterizo olunur.

Aparilmis todqiqatlar gosterir ki, sag-
lamligla vo peso soristosi ilo yanasi siiriiciilor
bir sira psixoloji va psixofzuoloji xiisusiyyot vo
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keyfiyyotloro malik olmalidir. Siirticiilorin prak-
tiki foaliyyotinin effektivliyi tohliikesizliyi bu
kimi vacib peso keyfiyyatlorinin inkisaf saviy-
yasindon asilidir. Siirliciiniin pesokar foaliyyati-
nin asas psixofizioloji aspektlorine nazar yetirak.
Nogliyyat vasitesinin siiriiclisti peso yararlig1 vo
etibarliginin formalagmasinda gabaqcil rol oy-
nayan psixoloji xarakteristikalar sistemina sahib
olan saxsiyyatdir. Bu keyfiyyatlorin shomiyyatini
yalniz psixologlar deyil, avtonaqliyyat sahasinin
miitoxassislori da etiraf edir, clinki texniki toraqi
va yol horokati soraitinin tokmillosdirilmosi insan
faktorunu nazars almadan yollarda tohliikesizliyi
tomin etmir. insanin soxsiyyoti miixtolif sorait vo
situasiyalarda bilavasito todqiq olunsa bu mogse-
da nail olmagq olar. Siiriiciiniin soxsiyyati dyranil-
madon onun siiriictiliik faaliyyetini todqiq etmak
miimkiin deyil.

Miirokkob texniki avadanligin (o ciimloden
naqliyyat vasitalori) qazasiz va tohliikasiz istis-
mar1 sahasinda miivaffoqiyyoto nail olmaq liciin
psixologlar iscido (siiriiciido) bir sira soxsi key-
fiyyatlorin olmasi vacibliyini vurgulayir. Belo
ki, qarsida duran vozifoni miivofoqiyyatlo yerino
yetirmokda daxili tolobati, masuliyyat hissini,
oziinli dogrultmaq istoyini, iradi keyfiyyatlori,
diqgat, hassasliq, 6ziino qarsi1 tonqidi yanasma vo
S.

Siirticiilords daha vacib olan psixoloji keyfiy-
yatlori misal olaraq, noqliyyat vasitosinin idare
olunmasinda siiriictiniin sshvlori onun hal-hazir-
ki psixoloji vaziyyatinin naticasi kimi do 6ziinii
biruzs vers bilor. Avtomobili idare edarken uzun
miiddot orzindos (bozon saatlarla) otrafdaki infor-
masiya vo situasiyalarin ¢evik va keyfiyyatli so-
viyyado gavranmasini tomin edon optimal psixi
durum méveud olmalidr.

Psixi durumun normadan konara c¢ixmasi
(mosalon: qiciglanma vo yaxud depressiya) siirii-
clinlin horakatlarinds sohva yol verma ehtimalini
xeyli artirir. Insanlarin fiziki 6zolliklori eyni de-
yil. Psixi vaziyyata sinir sistemina niifuz edan ot-
raf miihit tosir edir ki, bu da gedon psixi proseslo-
rin dorinliyi va siiratini doyise bilor. Orqanizmin
funksiyalarim1 doyisoen faktorlarin tasiri do buna
gatirir. Todqiqatlarin gostordiyi kimi sistematik
olaraq yol harakati qaydalarini pozan siiriiciilorin
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oksariyyati eqoist, sohlonkar, ictimai hoyat nor-
malarin pozan va xasiyyatca miinaqisoyo meyil-
li insanlardir. ©ksino qoza tératmayon vo nadir
hallarda yol harakati qaydalarin1 pozan siiriiciilor
hoyatda da intizamli, diislingali, dorrakoli, sabit
psixikali, daha genis diinya goriistino vo s. miis-
bat xiisusiyyatlora malik olan insanlardir.

Riskli davranig torzino yiiksok meyl yol
haroksti qaydalarinin pozulmasi vo naqliyyat
hadisalorinin  toradilmosi ilo bir basa olagodo-
dir. Siirlicii daim 06ziinii nozarotds saxlamalidir.
Ogor slirticli gorsa ki, daim tohliikali voziyyatlo-
rin sababkari olur, demali o yolda 6z davranisina
diggat yetirmali vo yaxud naqliyyat vasitosinin
idaro edilmosindon imtina etmalidir. Risko me-
yillik siiriiclinlin sosial-psixoloji dayaniqliginin
gostoricisidir. Bozon siirliciiniin 6zii ii¢lin “yol
verilon” risk saviyyasi onun texniki moharatino
va konkret yol-naqliyyat situasiyasina uygun gal-
moyo bilir. Siirliciiniin riskli davanisina goro yol-
da yaranmig voziyyatin no qadar tohliikali olma-
sin1 neco miloyyan etmak olar? Bu suala hor kas
yalniz subyektiv hissiyatlari ilo cavab vera bilor.
“Yaganmis tohliiko qorxusu” ilo yaranan hisslor
tacriibali siiriiciilors tanigdir. Belo hallarda ganda
adrinalin miqdart artir, tirok doylintiilori siiratlo-
nir, insan1 soyuq tar alir vo s. Stressa qars1 orqa-
nizmin normal reaksiyast mohz bels do olur. Az
miiddotdon sonra siiriicii tohliikosiz horakat {igiin
biitiin imkanlarini saforbar edir va golocokds belo
hallarin bas vermomasindan si1gortalanmagq ti¢iin
naqliyyat vasitasini daha diqqgstlo vo ehtiyyatla
idars edir. Lakin riske meylli olan siiriictilor siiur-
lu olaraq naqliyyat nasitasini kaskin manevrlarla,
yiiksok siiratlo idars edir, 6z “siirliciiliik moharo-
ti” ilo sorniginlor vo digor yol horokoti istirakgi-
lar1 qarsisinda “lovgalanir”. Belo siirticiilor tod-
ricon risk soviyyasini artirir vo yolda yaranmis
tohliikali voziyyatlori adi hal kimi doyarlondir-
diyina goro onlarda tohliiks, qorxu hissi kiitlosir.
Arasdirmalardan bollidir ki, riskli stiriiciiliik torzi
ilo yol-naqliyyat hadisasi qagilmazdir.

Onu da slavs etmok lazimdir ki, riske meyilli
stirliciiliklo yanasi tohliikoni doyarlondirmomok
vardisi do yol-naqliyyat hadisalarinin bas vermo-
sinda sabit soboblordon biridir.

Toplanmis tocriibo sayesindo yol soraitini



POLIS AKADEMIYASININ

dayarlondiren siiriicii yolda yaranmaqda olan
vaziyyati proqnozlagdirir. Har bir tipik yol situ-
asiyasina tohliikko dorocasi uygun golir. Obyektiv
tohliiks qarsisinda siiriiciiniin subyektiv doyarlon-
dirmo meyarlar1 onun geyri-adekvat harakatlo-
ring gotirib ¢ixara bilor. Qeydi-adekvat harokatlor
arasinda kaskin manevrlari, qars1 harokat zolagi-
na ¢ixmagi, bir maneadon qurtulmaq mogsadi ilo
digor maneanin (piyada, naqliyyat nasitosi, yol
konar1 obyektlor v s.) lizorino avtomobili yonalt-
ma va s. qeyd etmak olar. Hoddon artiq ehtiyat-
I1 siirticii do horaket axinina uygunlagsmamaqla,
sliroti azaltmagqla, ayloci basmaqla harokat his-
sosindo tohliikalorin yaranmasina sobabkar ola
bilor. Bu sababdan siiriiclinlin emosional sabitliyi
naqgliyyat nasitosinin tohliikasiz idara olunmasi
liciin vacib faktorlardan biridir. Qeyd olundugu
kimi nag1 siiriicii haddon artiq ehtiyath oldugu-
na gora harokat axinina uygunlasa bilmir, yolda
movcud voziyyoti obyektiv doyarlondirmokdo
¢otinlik ¢okir vo bununla da hom 6zii iiglin hom
do digor yol harokati istirakeilar: i¢lin tohliiko
manbayina ¢evrilir. Siirliciiniin  soyuqqanligi,
Oziinli itirmamasi, yaranmis yol soraitini obyek-
tiv doyorlondirorak operativ sokildo diizgiin qorar
gobul edib tohliikkodon yan kegmosi emosional
sabitliyin gostaricisidir. Mahz buna gors bas ver-
mis yol-noqliyyat hadisosinin bas vermo sobabini
miloyyon etmok ti¢iin ilk ndvbods insanin (siirii-
cliniin) harakatlarini tohlil etmak lazimdir.

Soyuqqganliliq, yol seraitini obyektiv qiymot-
londirma qabiliyyati, diqqet siiriicliniin psixo-
loji sabitliyinin gostoricisidir. Arasdirmalardan
malumdur ki, psixoloji vo emosional sabitliyin
olmamasindan giindslik hoyatda bas veron mii-
nagqisolor, stressyaradici faktorlar, soxsi problem-
lor stirliciiniin yol horakatine adaptasiyasini gey-
di-miimkiin edir.

Siirticiiniin emosional va psixoloji voziyyati
daim bas veron miirokkob yol soraitinin tosiri al-
tinda olur. Istonilon voziyyatds &ziinii itirmomo,
cevik vo diizgiin gorar gobul etmo emosional vo
psixiki sabitliklo miisyyen edilir, siiriiciiniin mii-
hiim peso keyfiyyastlorindon biri hesab edilir.

Yol harokati tohliikasiliyinin diger vacib fak-
torlarindan biri do diqqgatdir. Statistik molumat-
lardan da ballidir ki. digqqetsizlik yol-naqliyyat
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hadisalorinin bas vermosindo tez-tez rast golon
sobablardan biridir. Digqgat — insan siiurunun bu
va ya digor ogyalara vo hallara foal yonolmasidir.
Diqgetin an vacib keyfiyatlori sirasinda dayaniq-
l1g1, comlogmoni, hocmi, borabor paylasmasini,
qeyd etmak olar. Avtobus va ya yiik avtomobil-
loring siirlicii vozifasing se¢ilon namizadlorin sa-
hib olduqlar1 kateqoriya (altkateqoriya) ilo yanasi
pesaokar psixologlar torafindon onlarin emosional
vo psixi sabitliyi, diqqeti, yorgunluga qars: da-
vam gatira bilmasi, kimi vacid gostericilori do
miixtalif test vo tapsiriqlar vasitasi ilo yoxlanil-
malidir.

Nogliyyat vasitosinin uzun miiddst (fasilosiz)
idara edilmasi siirliciiniin i§ gabiliyyastinin azal-
masina gatirib ¢ixarir, ¢linki belo hal orqanizmin
funksional voziyyatinin pozulmasi demokdir.
Bels pozuntulara qars1 dayaniqliq her bir insanda
forqlidir. Tosir edon amillor arasinda siiriciiniin
yasini, fiziki saglamligini, is vo istirahot rejimino
riayot edilmasini qeyd etmak olar (5. s.23).

Arasdirmalar gostorir ki, yol naqliyyat ha-
disalarinin xeyli hissasinin tomalinds siiriicliniin
yorgunlugu durur. Bu sobabdon sornisin vo yiik
dasimalari ilo maggul olan naqliyyat sirkstlorinde
stiriciilor iiclin “miilayim” is qrafiki toyin edil-
mali vo buna amok va sosial miidafio nazirliyinin
miivafiq strukturlart terofindon miintozom no-
zarat aparilmalidir. Digor torofon iso iso gotiiron
sirkotin statinda (kadrlar s6basindo) psixoloq stati
yaradilmali vo iso qobul edilon siiriicii-namizad-
lor bir sira psixofizioloji parametrlor (diqqat, re-
aksiya miiddeti, yaddas, riske meyl, stressa qars1
dayaniqliq, tohliikkeni proqnozlasdirmaq bacarigi
va nahayat fiziki gorginliys tab gatirma qabiliy-
yati) lizro yoxlanmalidir. Hal hazirda siiriiciilor
peso vo manavi keyfiyyatlorin subyektiv doyor-
londirilmasi yolu ils igo gotiiriiliir. Bu keyfiyyot
vo xiisiyyatlorin askar edilmosino psixofizioloji
pesa se¢imi xidmot edir.

Bu kimi xiisusi todbirlor kompleksi stirticiilii-
ya namizadlor arasinda 6z fordi imkanlarina gore
konkret nogliyyat vasitolorinin idars edilmasino
yararsiz olanlar1 miioyyan etmoys imkan verir.
Mosolon; hoddon artiq linsiyyatcil siirliciiniin sor-
nisin dasimasi li¢iin, geco reyslorindo yuxusuz
qala bilmoyon siirliciiniin iss sutkanin qaranliq

84



POLIS AKADEMIYASININ

saatlarinda iso colb edilmosi yolverilmazdir.

Toossiif ki, siirliciilorin  tibbi miiayinosi
masalasinda biitiin  zoruri magamlarin tonzim-
lonmosi {iglin normativ baza olsa da, siiriiciiliiyo
namizadlorin psixoloji yararliginin yoxlanmasi
vo milayinasi ligiin hor hansi tonzimlomo mexa-
nizmi mdévcud deyil. Basqa sozlo, he¢ kim, iso
gotliron miiassisoni macbur eda bilmoz ki, gobul
zamani psixoloji se¢imi rahbor tutsun. Lakin ay-
din masladir ki, siiriiciilorin bela se¢imi avtobusla
sornigin dagimalarinda tohliikali yiiklorin dasin-
masinda miirokkob marsrutlar {izro horokotdo vo
s. kadrlarin psixofizioloji miiayinasi va sec¢imi
harokat tohliikasizliyi baximindan olduqca fay-
dalidir.

Mogalads agiqlanan aragdirma va tohlillorden
balli olur ki, yol harokati tahliikesizliyinin tomin
edilmasinda on vacid vo halledici masalalorden
biri (v hatta birincisi) siiriiciilorin pesokarloq so-
viyyasidir. Problemin aktualligini nazara alaraq
avtomobil yollarinda tohliikesizliyin tomin edil-
masi baximindan asagidakilarin tomin edilmasi
magsadamiivafiq olardi:

- sticiiriiliik kurslar1 vo ya morkozlorindo toli-
min tolob olunan saviyyade va zaruri avadanligla
tomin edilmok sorti ilo kegirilmasino nozarat;

- sornisim dasimalar1 vo yiik dagima sahosin-
do foaliyyot gOstoron miiossisalordo siiriicli-na-
mizadlorin  yoxlanmasima psixologlarin  calb
olunmas1 ilo psixoloji miiayanalorin, testlorin
kegirilmasi, siirliclinlin soxsiyyatinin tadqiq edil-
masindas psixometrik metodlarin totbiq edilmasi;

- avtobus vo yiik masimlarinin stiriiciilorinin
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miitloqg qaydada siiriicii elektron kabinetinin ol-
masinin talab edilmasi, yeni iso qobul zamani iso
gdtiiron sirkotin kadrlar s6basinin homin elektron
kabinetdon zoruri molumatlarin alde eds bilmasi-
nin tomin edilmasi;

- soxsin elektron kabinetindo barasindoa olan
yol horakati qaydalar1 sleyhins inzibati xaotalar,
onun istirak¢ist oldugu yol-naqliyyat hadisalori,
tortib edilmis protokollar vo ya borast qazandiran
qorarlar, o climlodan corima ballar1 barads malu-
mat saxlanilsin;

- sarnisin vo ylikdagima sahasindo masgul
olan miiassiselorin nozdinds siirliciiniin tokmil-
losdirilmasi kurslari faaliyyat gostorsin vo homin
kurslarda yeni iso qobul olan siiriiciilorin sinaq
miiddatinin pesokar yararlig1 yoxlanilsin;

- siiriiclilorin stimullagdirilmas1 mogsadi ilo
tocriilbadon vo intizamdan asili olaraq moharat
daracalari miioyyan edilsin va bu daracalar ayliq
mavaciba slavalarls forglondirilsin;

- siirliciilorin is istirahot qrafikino, ndvbotgi-
liya, nahar fasilosi, tibbi tominat mosalsloring,
homkarlar ittifaq1 torofindon ciddi nozarat edil-
sin, pozuntularin aradan qaldirilmast miiossisa
rohbarliyindan talab edilsin;

- yol harakati istirak¢ilarinin hoyat vo saglam-
l1g1 iiclin tohliiks ilo saciyyalonaen inzibati xota-
lara gora il arzinde 3 dofaden artiq corime olu-
nan siiriiciilor xiisusi elektron geydiyyatda “qara
siyahiya” alinsin vo onlarin avtobus va ya yiik
maginlarinin idars edilmasino miioyyon miiddoto
mohdudiyyat qoyulsun.
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baxtusap Jlampaamupos
IIpaBoBbI€ M ICHXOJIOTHYECKHE ACIIEKTHI IOBEICHUS HAPYLUUTe el
MPaBHJI JOPOKHOIO ABUKEHUSA
PE3IOME

W3 conmepxaHusi JAHHOTO MCCIEIOBAHMS BBITEKAET, YTO B oOecreuyeHrH O€30MacHOCTH JIOPOXK-
HOTO JBIDKEHHSI OJHUM W3 peIIaloninx (akTopoB SIBISETCS YPOBEHBb MPO(ECCHOHANIN3MA BOTUTE-
neii. Takke Kpome MpoheCCHOHATBHOTO OTBITa BOAUTEIS, KOTOPHIN HAKAIUIMBACTCS TOAAMH, HEIb35
OCTaBJIATH 0€3 BHUMaHUS [ICUXOJIOTMYECKUE aCIIEKThI JAHHOT'O BUJIA JESTENIbHOCTH. B 1aHHOI cTaTbe
IPUBEJEHBI PE3YIIbTAThl UCCIIEIOBAHUMN, IPOBEIEHHBIX B PA3JIMUHBIX CTPAaHAX, BHIABUHYTHI KOHKPET-
HBIE TIPETIOKEHUS 110 COBEPIICHCTBOBAHUIO MEP 10 YCHIICHHIO 0€301MaCHOCTH JOPOKHOTO JIBUXKE-
Hust. Ocoboe BHUMaHUE YAETICHO MCUXOJIOTMYECKOMY TECTHPOBAHUIO KAHIUIATOB Ui MpHEMa Ha
paboTy BomuTes, a TAaK)Ke BOIPOCAM COBEPIICHCTBOBAHMS YPOBHS MPO(HECCHOHAIBHOM MOATOTOBKH
JIEHCTBYIOLIETO M€pCOHaja TPAHCIIOPTHBIX MPEANPUSITHA.

Bakhtiyar Dashdemirov
Legal and psychological aspects of the behavior of guilty drivers in the
violation of traffic rules
SUMMARY

As a result of the research and analysis published in the article, it is clear that one of the most
important and crucial issues (and even the first) is the professionalism of drivers. In addition to
the professional experience that drivers have accumulated over the years, the psychophysiological
aspects of this type of activity cannot be ignored. This article presents the results of studies conducted
in various countries, puts forward specific proposals for improving measures to enhance road safety.
Particular attention is paid to the psychological testing of candidates for hiring a driver, as well as for
improving the level of professional training of existing personnel of transport enterprises.

Raygi: h.ii.f.d.,dosent Rafiq Nacaofquliyev
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Kosuternss AnsokaroB Asep0aiizkanckoi PecryOiamnku, aiBokar

OI'PAHUYEHMUWE KOPIIOPATUBHBIX ITPAB B CBA3HU
C OTPAHUMYEHUEM NPEJINPUHUMATEJIBCKOH
AEATEJIBHOCTH

KnaioueBble ci0oBa: KopropaTuBHBIC MpaBa,
NpeANpUHUMATEIbCKAs  JeITeIIbHOCTh, (paH-
Yaii3H1HI, IPaXkJaHCKO-TIPaBOBas J1€eCICOOHOCTb,
opuandeckoenuo, Pecrnyonuka benapycs.

Acar sozlar: korporativ hiiquq, sahibkarliq
foaliyysti, francayzing, miilki hiiquq foaliyyat
qabiliyyati, hiiquqi soxs, Belarus Respublikasi.

Keywords: corporate rights, entrepreneurial
activity, franchising, civil legal capacity, legal
entity, Republic of Belarus.

ornacHo crtarbu 31 I'paxknpaHcko-

ro kojgekca Pecmybnuku benapychk

NpeaNpUHUMATENbCKasT  JESATEIlb-
HOCTbh (PU3MYECKOro JUIA (MHIUBUAYAIBHOTO
NpeaNpUHUMATENs, y4YpeauTess, ydacTHUKaA
COOCTBEHHUKA MMYIIECTBA WU PYKOBOJHUTE-
7S FOPUAMYECKOTO JULA U JAp.) MOXET OBITh
OTpaHMyYeHa B CyAeOHOM MOPSAKE CPOKOM 0
3-x ner [1]. AHanu3 comepkaHUs yKa3aHHOU
CTaTbU NO3BOJISIET pa3srpaHUYUTh I'pa)xJaH-
CKO-IIPaBOBBIE MOCJIEACTBUS MPUHATHUS pelle-
HUsL 00 OrpaHUYEHHUH MPEIIPUHUMATENbCKON
neaTeabHOoCTH. YTO KacaeTcs IpaB Ha OCy-
LIECTBJIECHUE PEANPUHUMATEIBCKON €A TEIb-
HOCTH, 3aHATHUSA AOJDKHOCTEN B HCIIOJIHUTEIb-
HBIX OpraHax IOpUIUYECKHX JIHI], ObITh YIIpaB-
JAAIOUIUM IPENIPUITUN U MHOTO MMYIIECTBA,
HCTOJIB3YEMOTO Il NpEeANpPUHUMATEIbCKON
NeATEeIbHOCTH, TO 3TH IIpaBa Ha BECh CPOK
OTPAaHUYEHUS Yy JAHHOIO JIMIAa OTCYTCTBYIOT.
OTCyTCTBYET U BO3MOYKHOCTbH peaau3alui UX
TPETbUMHU JIMI[AMH B MOJb3Yy TaHHOTO pu3nye-
CKOTO JIMIIa, T.€. peub UAET O CyXKeHuu cge-
pBl neecriocobHocTH. OHAaKO MpUoOOpeTaTh U
OCYILECTBIATH MpaBa COOCTBEHHUKA HMYIIle-
cTBa (yupeauTens, y4acTHUKA) IOPUIUYECKO-

ro Jula JaHHOE (PU3UYECKOe JULO0 HE MOXET
TOJILKO «CBOMMH JI€HCTBUAMNY, T.€. €r0 IIpaBa
B 3TOH c(epe cCOoXpaHEHBl, yTpaueHa TOJIbKO
CIIOCOOHOCTH JeHCTBOBATh B ILENSAX UX pea-
nn3anuu. COOTBETCTBEHHO NPUBEAEHHOE 3a-
KOHOJATEJIbHOE II0JIO)KEHUE HMEET OTHOIIE-
HUE K cepe OrpaHUUEHHS J1€eCIOCOOHOCTH.
B nanHOM ciyyae mpe3ymMnuMs CO3HaTellb-
HO-BOJIEBOI'O IOBEIEHUs JIMIa OIpOBEpra-
eTcsl JI0Ka3aHHBIMHM B cyae (aKTaMU €ro He-
100pOCOBECTHBIX JEHCTBUIl B cdepe X03sii-
CTBEHHO-NIPEANPUHUMATEIBCKON JeATEIbHO-
CTH, HallpuMep, OCYIIECTBIECHUE HE3aKOHHOU
NpEANPUHUMATEIBCKON NEATEIbHOCTH [2, CT.
12.7]. Takum o6pa3zoMm, paccMaTpUBAEMBIH
aKT coyeTaeT B cebe aABe (PyHKIMU: Hakaza-
HUS (OTpaHHYEHHUE OINPENEIEHHOrO IpaBa) U
OXpPaHUTEIbHYIO, HANPABJICHHYIO Ha 3aILUTY
UHBIX YYaCTHHKOB TPaKJaHCKOTo o0opoTta
OT BO3MOKHBIX HEIOOPOCOBECTHBIX U HEpas-
YMHBIX J€HCTBHI 3TOr0 juua (orpaHuYeHHUe
J1€eCTIOCOOHOCTH OTHOCHTEIBHO MPABOMOYMI
COOCTBEHHUKAa M yYaCTHHKA KOPIOPATHBHBIX
OTHOILLIEHMH (OTpaHUYEHUE JeeCIOCOOHOCTH).

B paccmarpuBaemoMm cilyuae 3aKOHOJATEIb
HCIIOJB30BaJ MAKCUMAJIbHO 0011yI0 HOPMYITH-
POBKY AJIsi ONpEeleNeHusl MOJJIekKalluX orpa-
HU4YeHHUIo npas. [lo3ToMy nonokeHus cTarbu
31 I'paxxpanckoro kogekca Pecnybnuku bena-
pych HyKJIarTcs B uHTepnperanuu. Ha ocHo-
BE€ aHaJIM3a yKa3aHHOW HOPMBI MOYKHO 3aKJIO-
YUTh, YTO OTPAHUYEHUIO TIOJABEPraeTCs MpaBo
COOCTBEHHOCTHU Ha MpPEANpPUITUE KAK €THHBIH
HUMYILECTBEHHBII KOMIIJIEKC, IPABO MCIIOJIb30-
BAHUS JUILEH3MOHHOIO KOMIUIEKCA, MOJIYyUEH-
HOT'O Ha OCHOBAaHMU J]0TOBOpa (ppaHuaiizuHra,
IIpaBO Ha yNpaBJIe€HUE YHUTAPHBIM IPEAIpHUsI-

87

MULKI HUQUQ



POLIS AKADEMIYASININ

THEM, a TaKXKe KOpIOpaTUBHbIE IIpaBa.

@®paHyali3UHIy KakK TI'PaxIaHCKO-IIPaBO-
BOMY JOTOBOpPY IpHUCYLIa HE TOJBKO PEryJyu-
pyomias, HO U KOOpJAWHALMOHHAs (YHKIIHS,
MOCKOJIBKY MPH MOMOIIU J0TOBOpa (ppaHuaii-
3UHTa «...NMpaBooOJajgaTe b M IMOJb30BaTEIb
MOTYT KOOPAMHMPOBATbh CBOIO IPOU3BOA-
CTBEHHO-XO3SIHCTBEHHYIO  J€SITEIbHOCTh H
OCYHIECTBIATh B3aUMOBBITOJJHOE COTPYIHHU-
yecTBO [4, c. 31].

3aKkoHOAaTeNb IpeAJaraeT BOCIOJIHUTD OT-
CYTCTBHE JI€€CIIOCOOHOCTH B MEPEUUCICHHBIX
chepax myTém nepegaun JaHHOTO UMYIIECTBA
B JIOBEPUTEJILHOE YIPABIECHHUE, TEM CaMBbIM,
C OJHOM CTOPOHBI, OOECNeYnB NMPUHIIUI He-
MIPUKOCHOBEHHOCTH COOCTBEHHOCTH, a C JpY-
roil — OTCTpaHUB CyOBEKTa, HE 00JaJAI0IIETO
JOCTATOYHOM CTENEHb 3PEIOCTH HHTEJIEK-
TyaJIbHO-BOJIEBON C(epbl OT y4acTus B rpax-
JAHCKUX IPABOOTHOIIEHHUSX.

JloBEpUTENbHBINA YIPABISAIONIUA OTYUTHI-
BAETCSI O CBOEH JEATEIbHOCTH IO yIpaBile-
HHUI0 MMYIIECTBOM IIOJONEYHOr0 MEpea op-
FaHOM OIIEKM M IONEYUTEIbCTBA B IOPSAIKE
U CpPOKHM, IPEJyCMOTPEHHbIE B Jorosope. B
KauecTBE JIOKYMEHTOB, MOATBEPXKIAIOIINX
OCYILECTBIIEHUE JeicTBUM (omepanuii) Mo
JOBEPUTEIbHOMY YIIPAaBIEHHUIO, MOTYT BBI-
CTyIlaTb Pacu€THBIE KAaCCOBBIE JOKYMEHTBI O
JBVKEHUM CPEACTB IO JOBEPUTEIBLHOMY (Tpa-
CTOBOMY) CUE€TY, BBIIUCKHM IO TaKOMY CUETY,
COOTBETCTBYIOILIIME JIOTOBOPHI, 3aKIIOYEHHBIE
JIOBEPUTEIbHBIM yIPABIISIIOIMM IIPU JOBEPU-
TEJIbHOM YNpPaBIE€HUU, KOIIMU TOBAPHBIX Ye-
KOB, KBUTAaHLUM 00 yIuiaTe HajJoToOB, CTPaxo-
BBIX CYMM U T.1. [3].

OTHOCHUTENBHO HCIOJB30BaHUS JIMIEH3U-
OHHOI'0 KOMIJIEKCA HYXHO Cpa3y OTMETHTb,
YTO JOTOBOpP KOMIUJIEKCHOW MpeanpuHuMa-
TEJIbCKOW JIMIIEH3UM INpejrnonaraer B Kade-
CTBE YyYaCTHUKOB TOJIbKO IOPUANYECKHE JULIA
U MHAMBUAYAJIBHBIX NpEeANpUHUMATENEH, Cco-
OTBETCTBEHHO, yTpaTa I0Jb30BaTEJIEM CTaTy-
ca npeanpunumarens [1, ct. 910] Hemunyemo
MPUBOAUT K IMPEKPAIEHUIO TOr0 AOTOBOpA.
31ech HaJJ0 OTMETUTh, UTO B CIIy4ae y4acTHs
B JIaHHOM JOTOBOpE€ JIMIA, OIPAaHUYEHHOIO B
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NpEeaNpPUHUMATEIbCKON NeSITEeIbHOCTH, B Ka-
YecTBE MpaBoo0Iaaresst OH TOXKE MOMJIECKHUT
IpeKpalleHuto B nopsaake crarbu 9108 I'pax-
JaHcKoro Konekca PecnyOmuku benapyce.
[loaTOMYy MMEET CMBICI AOMOJHUTH CTaThIO
91011T'paxnanckoro kojekca PecmyOnuku
benapycy 4. 4 cueayromero coaepykaHus:
«JloroBop ¢paHuaii3uHra, 3aKaOYEHHBIA KaK
C YKa3aHUEM CpOKa, TaK U 0e3 yKa3aHUs cpoKa
MOAJIEAKUT NPEKPAILEHUIO B ClIydae OrpaHuye-
HHUS NIpaBa Ha OCYIECTBIEHUE NIpEeNpPUHUMA-
TEJIbCKOM I€ATEIbHOCTHU B MOPsAAKE cTaThu 31
HacTosimiero Kojekca kak B OTHOLIEHUH Ipa-
BOOOJIaiaTens, Tak ¥ B OTHOIICHUH MOJIb30Ba-
TEJISI».

Uto KacaeTcs yupekIAeHUs JOBEPUTEIbHO-
ro yHnpaBJIeHUs NPEANPUITHEM U UHBIM UMY-
LIECTBOM, MCIIOJIb3yEMOM B IpeINpUHUMA-
TEJIbCKON JESITENbHOCTH, TO 3aKJoyas COOT-
BETCTBYIOIIUI TOTOBOp, AaHHOE (hU3UUECKOE
JULO CTAaHOBUTCS BBEPUTENIEM C NpuodpeTe-
HHUEM MU YTPAuMBaeT MPaBO HEMOCPEICTBEHHO
HCT0JIB30BaTh ATO UMYLIECTBO, COXpaHss Mpa-
BO Ha MOJYy4YEHHUE COOTBETCTBYIOLIETO A0X0/A.
Ecau oTBIEYBCS OT HEKOTOPBIX 0COOCHHOCTEHH,
B 11€JIOM TaKHE€ OTHOLIEHUS HAIIOMUHAIOT KOH-
CTPYKIMIO OTHOUIEHHUH «IIONEUYUTEND — JIHUILIO,
OTHOIIEHUH KOTOPOTO YCTaHOBJIEHO IOIEYHU-
TEJILCTBO», UTO €II€ pa3 MOATBEPKIAAET, YTO
peub uaéT 00 OrpaHUYCHUHU J1€ECIIOCOOHOCTH.

B oTHomeHMM KOpmopaTUBHBIX IpaB, MX
OTpaHUYEHHUE MpeAnosaraeT nepegady B J10-
BEpUTEJIbHOE YyIpaBieHue pgonei (maés) B
yCTaBHBIX (DOHIAX IOPUIMYECKHUX JHI, a TaK-
Ke aKIU{ akIUOHEepHBIX obmecTB. [Ipuuém,
KaK IpeACTaBIIETCS, 3TO TpeOOBaHUE JOIKHO
pacupocTpaHATHCS KaK Ha KOMMEpYECKHE, TaK
U HEKOMMEpUYECKHE IOpUAUYECKHE Jula, I0-
CKOJIBKY IMOCJIEJHHE MMEIOT IIPaBO OCYILECT-
BIISITh NPEANPUHUMATENBCKYIO JEITEIbHOCTb,
eclii OHa HeoOXoIMuMa JUIsl X YCTaBHBIX Iie-
Jei, paau KOTOPbIX OHM CO3JaHbl, COOTBET-
CTBYET 3THUM LIEJISAM U OTBEUAET NPEAMETY Aes-
TEJIBHOCTH 3TUX opranusanuii [1, 4. 3 cT. 46].

B coorBeTcTBUU co cTarhéit 896 ['paxnan-
ckoro konekca Pecnybnuku benapych o0bek-
TOM JJOBEPUTEIBHOTO yIPaBICHUS MOTYT OBITh
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HNpEINPUATHS U IPYTUe UMYIIECTBEHHbIE KOM- Heckonbko moapoOHeEe CTOUT OCTaHO-
MIJIEKCHI, OT/IENIbHBIE OOBEKTHI, OTHOCSIINECS K BUTHCS Ha MpPaBe Ha YNpaBJICHUE YHUTAPHBIM
HEJIBI)KMMOMY HMMYIIECTBY, LIeHHbIe Oymaru, mnpeanpustueM. [IockoapKy yHUTapHOE Tpe-
npaBa, yAOCTOBEpEHHBIE O€3J10KYMEHTApHBI- TMPHUATHE HE SBISIETCS MMYIIECTBOM, a OIpe-
MU LEHHBIMM Oymaramu, HUCKJIIOUHTEIbHBIC JENSIeTCS B 3aKOHONATENbCTBE KAaK OpTraHH-
1paBa U Apyroe uMyuecTBo. Ho B OTHOIIEHNU 3allMOHHO-TIpaBOBast (GopMa KOMMEpPUECKOTro
UMYILECTBA OpraHU3allMd KOpPIOpPAaTMBHOrO ropuaudeckoro juua [1, ct. 113], To u B noBe-
TUNAa YYaCTHUK HMMeEeT 00513aTelbCTBEHHBIE PUTEIHHOE YNPABICHUE OHO HE MOXKET OBITh
1paBa, T.€. UMYIIECTBEHHBIE 110 COAEp)KaHU0, TnepenaHo. COOTBETCTBEHHO, peYb MOXKET
HO HE yJOCTOBEpPEHHbIE HUKAKMMM LIEHHBIMM HATH TOJBKO O HA3HAYEHUHU YIPABIAIOLIETO
Oymaramu (3a HUCKIIOUCHUEM AaKIUOHEPHBIX (AUPEKTOpA) U 3ampeTe JUIlY, OTPAHHICHHOMY
obmecTB) [1, . 2 c1. 44]. UubIMU ciOBaMH, y B MpaBe OCYLIECTBIATh MPEANPUHUMATEIb-
Julla, OPAaHUYEHHOIO B IIpaBe OCYIIECTBIATh CKYIO A€ATEIbHOCTh BMEIIMBATHCS B yIIpaBliie-
NpEANPUHUMATEIBCKYIO AEATENBHOCTh OTCYT- HHUE 3TOM OpraHuU3aluei.

CTBYe€T HMMYUIECTBO, OIPENEIIEMOE B 3aKO- Takum 06pa3zomM MOXKHO CAeIaTh BBIBO, UTO
HO/IaTeJIbCTBE KaK OOBEKT JOTOBOpa JOBEPU- OCHOBAHMEM OTPAaHUYEHHS KOPIOPATHBHBIX
TEIbHOro ynpasieHus. Takum oOpa3om, B 1le- MpaB B CBA3U C OrpaHUYEHHUEM B CyneOHOM
JAX UCKIIoueHus koianusuil B pamkax 'K Pe- mnopsiake nmpeanpuHUMAaTenbCKOM AeATeabHO-
cnyonuku benapyce cienyer AONMOIHUTH CTa- CTH SIBISETCS ONMPOBEPrHyTas pelICHHEM Cyaa
Thi0 896 I'paxganckoro kogekca PecnyOnuku mpe3yMInus CO3HATEIbHO-BOJIEBOIO, J100poO-
benapych ciioBaMM: «J0JIM, Ial B YCTAaBHBIX COBECTHOTO M Pa3yMHOTO IOBEAECHHUS JIMIA B
boHIaX KOMMEPUYECKHMX M HEKOMMEPYECKHX MPEANPUHUMATEIHCKON NeATeIbHOCTH.
IOPUANYECKUX JTULD.
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Ruslan Valiyev
SAHIBKARLIQ FOALIYYOTININ MOHUDLASDIRILMASI iLO OLAQODAR
KORPORATIV HUQUQLARININ MOHDUDLASDIRILMASI

Xiilasa

Maogalads sahibkarliq foaliyyatinin mahdudlasdirilmasinin hiiquqi naticalori vo bu mohdudlasdi-
rilmanin korporativ hiiquqlarina tasiri oks olunmusdur. Toahlil naticasinds Belarus Respublikasinin
qanunvericiliyin tokmillogdirilmasing dair tokliflo hazirlanmisdir.

Ruslan Veliyev
RESTRICTION OF CORPORATE RIGHTS IN CONNECTION WITH RESTRICTION
OF ENTREPRENEURIAL ACTIVITY

Summary
The article considers the legal consequences of restricting entrepreneurial activity and the impact

of such a restriction on corporate rights. Based on the analysis were developed recommendations for
improve the legislation of the Republic of Belarus.
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Agar sozlor: bank; hiiquq; foaliyyat.
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ydin bir hoqigatdir ki, istonilon dov-
Alstda banklarin hoyata kegirdiklori
foaliyyot Olkonin iqtisadi-tosorriifat
hoyat1 {i¢iin miithlim ohomiyyoto malikdir. Mii-
baligosiz olaraq deys bilorik ki, istonilon dov-
latdo banklarda dovlstgiliyin atributunu, iqtisadi
mistoqilliyin vo siyasi suverenliyin zoruri ele-
mentini géormok miimkiindiir. Banklarin normal
foaliyyot gdstormoalari bu vo ya digor 6lkonin mil-
li iqtisadiyyatimn vacib sortidir. Istonilon dévle-
tin maliyyo-kredit sistemindo banklar boytk rol
oynayir.

Banklarin hoyata kegirdiklori foaliyyot kifayot
godor ¢oxsaxalidir. Yasadigimiz hoyatda elo soxs
tapilmaz ki, o, banklarin gdstordiklori xidmat-
lordon istifada etmosin. Indiki dévrds banklarin
apardiglar1 omoliyyatlarin ohato dairosi kifayot
godor genisdir. Belo ki, banklar ohaliya kreditlor
verir, iqtisadiyyatin ayri-ayr1 sahoalorinin kredit-
logsmosini do onlar hoyata kegirirlor. Banklarin
apardiglar kredit omoliyyatlar1 naticosindo 6lko-
nin xalq tosorriifatina aid iri layihoalor maliyyolos-
dirilir. Tosorriifat-sahibkarliq faaliyyatini hoyata
kecirmok vo homin foaliyyati genislondirmok
liclin ayri-ayr1 miiassisolor (firmalar, sirkotlor,
korporasiyalar vo digor tosorriifat subyektlori)
banklardan kredit alirlar. Votondaslar 6zlorinin
sarbast qalmis pul vosaitlorini omanat kimi bank-
lara qoyurlar ki, bu zaman depozit omoliyyati
aparilmis olur. Banklar hiiquqi soxslorin hesab-
larini agir vo aparir. Onlar hom do miistorilorine
hesablagma-kassa xidmotlori gostorir vo digor
omoliyyatlar1 yerina yetirirlor.
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Banklar bu kimi amoliyyatlar aparan zaman,
miloyyon ndv ictimai miinasibotlor yaranir; ho-
min miinasibatlor iso miivafiq hiiquq normalari-
nin vasitasi vo kdmayi ils tonzimlonir. Mohz belo
normalarin sistemi bank hiiququ adlanir. Bos,
bank hiiququ dedikds biz no basa diisiiriik?

Bank hiiququ ¢oxcoahatli anlayisdir. Bels ki, o,
bir ne¢o monada islodilir. Birinci monada, bank
hiiququ dedikds, bank qanunvericiliyi basa disii-
rik. Bank qanunvericiliyi ise, bank faaliyyatini
tonzimloyan normativ hiiquqi aktlarin (qanun vo
qanunqiivvali aktlarin) macmusudur. Masalan,
“Banklar haqqinda” AR Qanunu, “Azsrbaycan
Respublikasinin Markozi Banki” haqqinda Qa-
nunu vo digor normativ-hiiquqi aktlar bank qa-
nunvericiliyina daxildir. Bank qanunvericiliyi
qanunvericilik sahalorindan biri sayilir.

Ikinci, bank hiiququ dedikdo todris kursu basa
diisiiliir. Todris kursu monasinda bank hiiququ
todris fonni demokdir. Todris fonni kimi bank
hiiququ iki masaloni holl edir. Birinci mosolo
bundan ibaratdir ki, todris fonni monasinda bank
hiiququ bank faaliyyati sahasinds ¢alisan is¢ilors,
eyni zamanda bank isi lizro miitoxassislora vo
praktiki omokdaglara bank ganunvericiliyini 0y-
radir. Bir az ovvalde qeyd etdiyimiz kimi, bank
qanunvericiliyi bank foaaliyyetini tonzimloyan
normativ-hiiquqi aktlarin sistemindon ibaratdir.
Tobiidir ki, bank foaliyyoti sahasinds ¢alisan is-
cilor vo bank isi lizro miitoxassislor bank Qanun-
vericiliyini bilmolidirlor. He¢ koso sirr deyildir
ki, bank Qanunvericiliyi barads atraflt molumati
olmayan no bir is¢i, no bir miitoxossis effektiv
foaliyyat gostors bilor.

Tadris fonni kimi bank hiiququnun hall etdiyi
ikinci masala bundan ibaratdir ki, o, bank isi lizra
miitoxassislori, habelo alim vo miolliflori bank

MALIYY® HUQUQU
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hiiquq doktrinasi ilo tanig edir. Bank hiiquq dokt-
rinas1 dedikdo, bank hiiquq elmi basa disiiliir.
Bank hiiquq elmi dedikds is9, banklar hagqinda
elmi fikirlor, ideyalar vo miithakimolorin macmu-
su basa disiilir. Elm monasinda bank hiiququ
bank hiiquq elmini oxucu auditoriyasina dyradir.
Qeyd etmoaliyik ki, bank hiiququ hom ds {ig¢iincii
monada isladilir. Bels ki, bank hiiququ dedikds,
bank hiiquq elmi (doktrinasi) basa diisiiliir. Bir
az oavvalda biz, bank hiiquq elminas (doktrinasina)
anlayis verdik. Tokrar edorak bir daha qeyd edirik
ki, bank hiiquq elmi bank isi va faaliyyasti haqqin-
da biliklorin (elmi moalumatlarin) macmusudur.
Belo bilikloro yiyolonmodon bank isini effektiv
sokilda hayata kecirmok geyri-miimkiindiir. Bank
omokdaslarina moslohat goriiliir ki, bank hiiquq
elmini (doktrinasini) dyronsinlor.

Bunlardan bagsqa bank hiiququ hom do sub-
yektiv vo obyektiv monalarda islodilir. Subyektiv
monada bank hiiququ dedikds, banklarin malik
olduglar1 hiiquqlar (hiiquqi imkanlar) basa diisii-
liir, bu monada bank hiiququ subyektiv hiiquqla-
rin névlorindan biri kimi taninir. Masalon, bank-
lar depozitlor (omanatlor) colb etmok, kreditlor
vermak, fiziki vo hiiquqi soxslora hesablar ag-
magq, hesablasma kassa xidmaotlori gostormok vo
digor subyektiv hiiquqlara malikdir.

Obyektiv monada bank hiiququ dedikds, bank
miinasibatlorini tonzimlayon hiiquq normalarinin
sistemi basa diisiiliir. Bu monada bank hiiququ
hiiquqi qurum kimi ¢ixis edir.

Beloliklo, bank hiiququ dedikds, birincisi
Qanunvericilik basa distiliir; bu monada bank
hiiququ bank Qanunvericiliyi anlayisi ilo ohato
olunur. Ikincisi, bank hiiququ dedikds, bank
hiiqug elmi vo ya bank hiiquq doktrinas1 basa
diisiiliir. Ugiinciisii, bank hiiququ subyektiv mo-
nada islodilir ki, bu mona banklarin malik oldug-
lar1 hiiquglar demakdir. Dordiincii manada bank
hiiququ bank miinasibatlorini tonzimloyon hiiquq
normalarinin  macmusunu ifads edir. Tokrar
edarak, bir daha qeyd edirik ki, hiiquq normala-
rinin macmusu (sistemi) monasinda bank hiiququ
ayrica miistoqil bir hiiquqi qurum demakdir.

Hiiquqi qurum dedikds, ya miistoqil hiiquq
sahasi (mosalon miilki hiiquq, cinayst hiiququ
Va s.), ya miistaqil hiiquq sahasinin yarimsahasi
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(masalon, miilki hiiququn aqli miilkiyyat hiiququ
kimi yarimsahosi vo s.), ya da hiiquq institutu
(mosalon, cinayat hilququnun son zorurat institu-
tu vo s.) basa diisiiliir. Bos bank hiiququ hiiquqi
qurumlardan hansina aiddir?

Aydin bir hoqigoatdir ki, istonilon dovlotde
banklarin hoyata kecirdiklori foaliyyot 6lkonin
iqtisadi-tesarriifat hoyati liciin miihiim ohomiy-
yato malikdir. Miibaligasiz olaraq deys bilorik ki,
istonilon dovlotdo banklarda dovlstgiliyin atribu-
tunu, iqtisadi mistoqilliyin vo siyasi suverenliyin
zoruri elementini gérmok miimkiindiir. Bankla-
rin normal faaliyyat gostormalari bu vo ya digor
olkonin milli iqtisadiyyatinin vacib sortidir. Isto-
nilon dovlatin maliyya-kredit sistemindo banklar
bdyiik rol oynayair.

Banklarin hayata kegirdiklori faaliyyat kifayot
godor ¢oxsaxoalidir. Yasadigimiz hoyatda elo soxs
tapilmaz ki, o, banklarin gostordiklori xidmat-
lordon istifado etmosin. Indiki dévrde banklarin
apardiglart amoliyyatlarin ohato dairosi kifayat
godor genisdir. Belo ki, banklar ohaliys kreditlor
verir, iqtisadiyyatin ayri-ayri saholorinin kredit-
losmasini do onlar hoyata kegirirlor. Banklarin
apardiglart kredit amoliyyatlar1 naticasinds 6lke-
nin xalq tesarriifatina aid iri layiholor maliyyalos-
dirilir. Tosarriifat-sahibkarliq faaliyyatini hoyata
kegirmak vo homin faaliyyati genislondirmak
liclin ayri-ayrt miiossisolor (firmalar, sirkatlor,
korporasiyalar vo digor tosorriifat subyektlori)
banklardan kredit alirlar. Votondaslar 6zlorinin
sorbast qalmis pul vasaitlorini amanot kimi bank-
lara qoyurlar ki, bu zaman depozit amaliyyati
aparilmig olur. Banklar hiiquqi soxslorin hesab-
larin1 agir vo aparir. Onlar hom do miistarilorine
hesablagsma-kassa xidmotlori gostorir vo digor
omoaliyyatlar1 yerina yetirirlor.

Banklar bu kimi amaliyyatlar aparan zaman,
miloyyon ndv ictimai miinasibotlor yaranir; ho-
min miinasibatlor iso miivafiq hiiquq normalari-
nin vasitasi vo kdmayi ils tonzimlonir. Mohz belo
normalarin sistemi bank hiiququ adlanir. Bas,
bank hiiququ dedikds biz no basa diisiiriik?

Bank hiiququ ¢oxcoahatli anlayigdir. Bels ki, o,
bir ne¢o monada islodilir. Birinci monada, bank
hiiququ dedikds, bank qanunvericiliyi basa disii-
rik. Bank qanunvericiliyi ise, bank faaliyyatini
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tonzimloyan normativ hiiquqi aktlarin (qanun vo
qanunqiivvali aktlarin) macmusudur. Masalan,
“Banklar haqqinda” AR Qanunu, “Azasrbaycan
Respublikasinin Markozi Banki” haqqinda Qa-
nunu va digar normativ-hiiquqi aktlar bank qa-
nunvericiliyina daxildir. Bank qanunvericiliyi
qanunvericilik sahalorindan biri sayilir.

Ikinci, bank hiiququ dedikdo tadris kursu basa
diisiiliir. Todris kursu monasinda bank hiiququ
todris fonni demokdir. Todris fonni kimi bank
hiiququ iki masaloni holl edir. Birinci mosalo
bundan ibaratdir ki, todris fonni monasinda bank
hiiququ bank faaliyyati sahasinda ¢alisan is¢ilors,
eyni zamanda bank isi lizro miitoxassislora va
praktiki omokdaglara bank qanunvericiliyini 8y-
radir. Bir az ovvalde qeyd etdiyimiz kimi, bank
qanunvericiliyi bank foaaliyystini tonzimloyan
normativ-hiiquqi aktlarin sistemindon ibaratdir.
Tobiidir ki, bank foaliyyoti sahosinds calisan is-
cilor vo bank isi lizro miitoxassislor bank Qanun-
vericiliyini bilmalidirlor. Heg kaso sirr deyildir
ki, bank Qanunvericiliyi barads atrafli molumati
olmayan no bir is¢i, no bir miitoxossis effektiv
foaliyyat gostora bilar.

Tadris fonni kimi bank hiiququnun hall etdiyi
ikinci masala bundan ibaratdir ki, o, bank isi lizra
miitoxassislori, habelo alim vo miolliflori bank
hiiquq doktrinasi ilo tanig edir. Bank hiiquq dokt-
rinas1 dedikdo, bank hiiquq elmi basa disiiliir.
Bank hiiquq elmi dedikds is9, banklar hagqinda
elmi fikirlor, ideyalar vo miithakimolorin macmu-
su basa diisiiliir. ElIm monasinda bank hiiququ
bank hiiquq elmini oxucu auditoriyasina dyradir.
Qeyd etmoaliyik ki, bank hiiququ hom ds {g¢iincii
monada isladilir. Bels ki, bank hiiququ dedikds,
bank hiiquq elmi (doktrinasi) basa diisiiliir. Bir
az ovvalda biz, bank hiiquq elminas (doktrinasina)
anlay1s verdik. Tokrar edorak bir daha qeyd edirik
ki, bank hiiquq elmi bank isi va faaliyyasti haqqin-
da biliklorin (elmi moalumatlarin) macmusudur.
Belo biliklors yiyslonmadon bank isini effektiv
sokilda hayata kecirmok geyri-miimkiindiir. Bank
omokdaslarina moslohat goriiliir ki, bank hiiquq
elmini (doktrinasini) dyronsinlor.

Bunlardan bagsqa bank hiiququ hom do sub-
yektiv va obyektiv monalarda igladilir. Subyektiv
monada bank hiiququ dedikds, banklarin malik
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olduglar1 hiiquqlar (hiiquqi imkanlar) basa diisii-
liir, bu monada bank hiiququ subyektiv hiiquqla-
rin névlarindan biri kimi taninir. Masalon, bank-
lar depozitlor (omanoatlor) colb etmok, kreditlor
vermak, fiziki vo hiiquqi soxslora hesablar ag-
magq, hesablasma kassa xidmaotlori gostormok vo
digor subyektiv hiiquqlara malikdir.

Obyektiv menada bank hiiququ dedikds, bank
miinasibatlorini tonzimlayon hiiquq normalarinin
sistemi basa diisiiliir. Bu monada bank hiiququ
hiiquqi qurum kimi ¢ixis edir.

Beloliklo, bank hiiququ dedikds, birincisi
Qanunvericilik basa disiiliir; bu monada bank
hiiququ bank Qanunvericiliyi anlayisi ilo ohato
olunur. Ikincisi, bank hiiququ dedikdo, bank
hiiqug elmi vo ya bank hiiquq doktrinas1 basa
diisiiliir. Ugiinciisii, bank hiiququ subyektiv mo-
nada islodilir ki, bu mona banklarin malik oldug-
lar1 hiiquglar demakdir. Dordiincii manada bank
hiiququ bank miinasibatlorini tonzimloyon hiiquq
normalarinin  mocmusunu ifado edir. Tokrar
edarak, bir daha qeyd edirik ki, hiiquq normala-
rinin macmusu (sistemi) monasinda bank hiiququ
ayrica miistoqil bir hiiquqi qurum demakdir.

Qeyd etmok lazimdir ki, bank hiiququnun
hiiquq sisteminds tutdugu yer hiiquq adobiyya-
t1 sohifolorindo miibahiso doguran masololordon
biri sayilir. Bu masololor barodo miislliflorin fi-
kirlori heg¢ do iist-iisto diismiir. Bank hiiququnun
hiiquq sistemindo tutdugu yer barado elmi mii-
bahiso (elmi polemika) bu giin do davam edir.
Bu masals haqqinda alimlor miixtalif ciir fikirlor
soylayirlar.

Bozi miiolliflorin  fikrinco, bank hiiququ
miistaqil hiiquq sahslorindan biridir [5, soh. 27].
Bir sira miolliflor belo hesab edirlor ki, bank
hiiququ maliyys hiiququnun yarimsahasidir [6,
soh. 34]. Uciincii qrupa daxil olan alimlorin fik-
rinco, bank hiiququ sahibkarliq hiiququnun ya-
rimsahosi hesab edilir [7, soh. 21]. Elo miislliflor
da vardir ki, onlar bank hiiququnu ganunvericilik
sahalorindon biri kimi tantyirlar [8, soh. 4]; on-
lar bank hiiququnu miistaqil hiiquq sahasi kimi
qabul etmirlor. Bazi miialliflor iso gostarirlor ki,
bank hiiququ yaxin vaxtlarda todricon miistaqil
hiiquq sahasins ¢evrilocokdir.

Hesab edirik ki, muslliflorin sdyladiklari fikir-
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lorin hamisinda bu vo ya digor doracods hogigot
moveuddur. Bizim fikrimizco bank hiiququ no
miistaqil hiiquq sahasidir, na maliyys hiiququnun
yarimsahasidir. Zonn edirik ki, bank hiiququnun
hiiquq institutu olmasi barado fikir sdylomok
liciin bizim olimizdo kifayst dorocoeds tutarli
osaslar vardir. Qeyd etmoliyik ki, bank hiiququ
kompleks xarakterli hiiquq institutudur. Belo ki,
bank hiiququna asasan iz hiiquq sahasins aid olan
hiiquq normalar1 daxildir. S6hbet ilk ndvbads,
miilki hiiquga aid olan hiiquq normalarindan ge-
dir. Nozors almaq lazimdir ki, bank kommersiya
toskilatidir; kommersiya toskilatlarinin faaliyyoti
189 Azarbaycan Respublikasinin Miilki Macallasi
ilo tonzimlonir. Qeyd olunan Macallonin kifayot
doracado normalart mahz kommersiya togkilat-
larinin faaliyystine hesr edilmisdir. Bildiyimiz
kimi banklar sshmdar comiyyati formasinda ya-
radilir, sohmdar comiyyati ilo bagli masalolorin
hiiquqi tonzimlonmosi iso Miilki Macallonin va-
sitasilo hoyata kegcirilir. Xatirlatmaq istordik ki,
bu mocallonin 98-108-ci maddalori sohmdar co-
miyyati ilo bagli miinasibatlorin tonzimlonmasina
hasr olunmusdur.

Bunlardan bagqa banklarin  bagladiglar
miixtolif miiqavilolorin (masolon, bank omanati,
bank hesabi, kredit vo s.) hiiquqi tonzimlonmo-
si Miilki Macalls vasitasilo hayata kegcirilir. Bu
sobabdon bir sira miiallif bank hiiququnu miilki
hiiququn yarimsahasi hesab edir.

Bank hiiququna hom do maliyys hiiquq nor-
malar daxildir. Tosadiifi deyildir ki, bazi miisl-
liflor bank hiiququnu maliyys hiiququnun yarim-
sahasi kimi tantyirlar. Unutmaq olmaz ki, bank
hiiququnun mozmununa xeyli doracods maliyya
hiiquq normalar1 daxildir.

Bank hliququnun mozmunu ham ds inziba-
ti hiiquq normalarindan ibarstdir. Bunu nozore
alan boazi miislliflor hatta bank hiiququnu inzi-
bati hiiququn yarimsahasi hesab edirlor. Giiman
edirik ki, belo fikir sdyloyan alimlor miioyyan
daracads haqlidirlar. Ona gors ki, inzibati hiiquq
dovlat idaragiliyinin ayri-ayr1 sahalorinin hiiquqi
tonzimlonmasini hayata kecirir; bu sahalorden
biri maliyye-kredit sistemi adlanir. Biitlin 6lkale-
rin maliyyo-kredit sisteminds banklar vacib rol
oynayir. Onlar istonilon 6lkenin maliyyas-kredit
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sisteminin ayrilmaz elementidir.

Qeyd etdiklorimizdon belo molum olur ki,
bank hiiququ 6zilinlin ayri-ayr1 hiiquq sahslorino
aid olan miixtolif hiiquq normalarin1 birlogdirir.
Bu sabobdon sdyloye bilorik ki, bank hiiququ
kompleks hiiquq institutudur. Bank hiiququ-
nun hiiquq sisteminds tutdugu yeri mahz bu ciir
miioyyonlosdirmok lazimdir.

Bank hiiququnun (miistoqil hiiquq sahasi-
nin, yarimsahonin vo ya hiiquq institutunun)
Oziinomaxsus nizamasalma predmeti vo hiiquqi
tonzimetma metodu vardir. Mohz bu kimi iki
meyara (olamoto) goro bank hiiququ miistoqil
hiiquqi “status” olds edir, yoni “ayrica” hiiquq is-
titutu kimi taninir.

Ik névbads bank hiiququnun nizamasalma
predmetino aydinliq gotirok. Bank hiiququnun
nizamsalma predmeti dedikds, onun hiiquqi
cohatdon tonzimladiyi ictimai miinasibatlor basa
diistiliir. Bank hiiququnun nizamasalma predmeti
belo bir suala cavab verir: bank hiiququ noyi vo
hanst ictimai miinasibatlori tonzimloyir? Maohz
bank hiiququnun tonzimlodiyi ictimai miinasi-
batlor onun nizamasalma predmetini togkil edir.
Qeyd etmoliyik ki, bank hiiququnun nizamasal-
ma predmeti, yani bank hiiququnun hansi ndv ic-
timai miinasibotlori tonzimlomosi hiiquq odobiy-
yat1 sohifalarinde miibahisays sabab

olan masalalorden biridir. Bu barads miiallif-
larin fikirlori iist-iisto diismiir [9, soh. 54]. Belo
ki, alimlor bank hiiququnun nizamasalma pred-
meti barads bir-birinden forqli miixtalif ciir fikir-
lor soyloyirlor. Bizim fikrimizco ogor bildirsok ki,
bank foaliyyati sahosindo omolo golon miinasi-
batlor, bank hiiququnun nizamasalma predmetini
toskil edir, yanilmariq. Bank faaliyyati sahasin-
do omolo golon miinasibatlor iso miixtalif olub,
ayri-ayrt ndvlors boliintir. Mosalon, depozitlorin
(emanatlorin) calb edilmosi ilo bagli olan miina-
sibatlar; saxslorin hesablarinin agilmasi v aparil-
masi ila bagli olan miinasibatlor va s.

Bank hiiququnun nizamasalma predmetini
toskil edon miinasibatlorin, yoni bank faaliyyoti
sahasindo omoalo golon miinasibatlorin ohato da-
irosi kifayot doracoads genisdir; homin miinasibot-
lor oldugca miixtolifdir. Bu miinasibatlors ¢oxlu
misallar ¢oko bilorik. Masalon, haor hansi votondas
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banka omnats pul qoyur; bu zaman depozit mii- lorinin yaranmasindan gedir. Sadalayaraq misal
nasibatlori yaranir. Bagqa bir misalda tosorriifat ¢okdiyimiz bu kimi miinasibotlorin hamisi bank
subyekti (firma, miiossisa) 0z sahibkarlig-kom- hiiququnun nizamasalma predmetini toskil edon
mersiya isini genislondirmak ii¢lin bankdan kre- miinasibatlor anlayisina daxildir.

dit alir. Belo halda iss kredit miinasibati amalo Gorilindiiyli kimi bank hiiququnun nizamasal-
golir. Digor bir misalda bank soxsin pul vosaitini  ma predmetini togkil edon miinasibatlor bank foa-
saxlanca qobul edir. S6hbot saxlama miinasibot- liyyati ilo bagli olaraq yaranir.
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S.O.ALIYEV
THE PLACE OF THE BANKING LAW IN THE LEGAL SYSTEM
SUMMARY

In the presented article, clarification is given to the concept of bank law, the subject of regulation
of the banking law. The author explains in the scientific article that the banking law is in the legal
field, and he characterizes banking law as one of the areas of independent law. Thus, the author pres-
ents an object of independent regulation of the banking law, excluding the fact that the law doctrine
has the right of financial law to be a subordinate of entrepreneurial right.

C.O.AJIMEB
MECTO BAHKOBCKOI'O ITIPABA B ITIPABOBOM CUCTEME
PE3IOME

B mpencraBneHHOM cTarbe AAaHO pa3bsICHEHHE IMOHATUS OaHKOBCKOTO TIpaBa, IpeaMeTra
peryinupoBaHusi OaHKOBCKOTO INpaBa. B HayuHOI cTaThe aBTOp OOBSICHSAET, YTO OAHKOBCKOE MPABO
HaxXOAMTCS B TPABOBOM IIOJIe, U OH XapaKTepuzyeT OaHKOBCKOE MPaBO KaK OIHY U3 olbmactei
HE3aBUCUMOTO TMpaBa. TakuMm oOpa3oMm, aBTOp MPEACTABISET OOBEKT CaMOCTOATEIBHOTO
peryinupoBaHusi OAaHKOBCKOTO IpaBa, UCKIIOYast TOT (pakT, YTO MpaBoOBas JOKTPUHA MMEET MPaBO
(UHAHCOBOTO MpaBa MOJUYUHATHCS MPEIIPUHUMATEIIHCKOMY TIPABY.
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dasir dovrdo bas veron proseslor
Mmahkamg-hﬁquq islahatinin davam
etmosinin zoruriliyini vo Azarbay-

canin mohkoma sisteminin inkisafinda yeni mor-
holonin baglanmasini dikts edir. Bununla slagadar
miivafiq normativ aktlar gobul olunur, homg¢inin
moveud qanunvericilik aktlarma doyisiklik va
olavalor edilir. Belo ki, «Mohkomo-hiiquq sis-
teminds islahatlarin darinlosdirilmasi haqqinda
Azorbaycan Respublikasi Prezidentinin 3 aprel
2019-cu il tarixli Formani [23] asasinda bu sfera-
da ganunvericiliyin tokmillogdirilmasi, mohkomao
hakimiyyastinin niifuzunun artirilmasi vo comiy-
yotdo mohkomolors etimadin giiclondirilmasi,
mohkomalarin, diger orqanlarin gorarlarinin icra-
sinin alternativ mexanizmlori vo sahibkarliq foa-
liyyati ilo bagli miibahisolorin mshkamodankanar
holli vasitolorinin genislondirilmasi ilo olagodar
gabagcil beynolxalq tocriibonin dyronilmosi, ix-
tisaslasdirilmis  kommersiya mohkomolorinin
yaradilmasi, odalot miihakimosinin olgatanligi-
nin vo soffafliginin yiiksoldilmasi ii¢lin «Elekt-
ron mohkomo» informasiya sisteminin tatbiqi,
mohkomolorin foaliyystinin daha optimal sokil-
do qurulmasi vo mohkomolords isloro baxilmasi
miiddatlorinin qisaldilmas1 mogsadilo hakimlorin
imumi saymnin artirtlmast vo s. iizro Ali Moh-
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komoyo, Mohkomao-hiiquq Surasina, ©dliyys Na-
zirliyino vo digor strukturlara tovsiyolor nozordo
tutulmusdur.

Bununla belo, mohkomo organlarimin mad-
di-texniki  bazasmin mohkomlondirilmasing,
mohkamolarin isinin kompyiiterlosmasina, onlara
0z vozifolorinin hayata kegirilmosi {igiin olverisli
soraitin yaradilmasina baxmayaraq mahkomalor-
do isin keyfiyyatinin yliksok soviyyado olmasini
geyd etmok miimkiin deyildir. Belo bir mdvqe
ortaya qoyulur ki, mohkomolorin is keyfiyyoti
asas etibarilo barasinds sikayat verilon gorarlarin
sayinda ifado olunur. Demok olar ki, birinci ins-
tansiya mohkomasinin goaralarinin praktiki ola-
raq 100%-o yaxinindan apellyasiya mohkomala-
ring sikayat verilir. Apellyasiya mahkomaolorinin
toxminan 90%-9 yaxin gorarlarindan Ali Mah-
komaoya sikayatlor linvanlanir. Votondaslar tors-
findon mohkomolora etimadin asagi soviyyado
olmast sonuncularin osaslandirilmis iddialar
miitomadi olaraq tomin etmomoloari ilo izah oluna
bilor. Mohkoma qorarlar1 qanuna uygun sokildo
osaslandirildig togdirdo hotta uduzan toraf belo
gerarin odalatliliyini anlaqgla qarsilayirlar. Rasmi
olaraq etiraf olunur ki, borast hokmlarinin say1
itttham hokmlorine miinasibatdo toxminan 1 %
toskil edir ki, bu da olduqca asag1 gostoricidir.
Bununla bels, geyd etmok lazimdir ki, borast
hokmlori mohkomo sisteminin miistaqilliyinin
barometri qismindo ¢ixis edir. Yuxarida gosto-
rilonlor adalot miihakimasinin hoyata kegirilmo-
sindo votondaslarin bilavasito istirakinin tomin
edilmosi mogsadi ilo andl iclasgilart institunun
Azorbaycanda totbiqinin zoruriliyini bir daha
tosdigloyir. Andlilar mohkomaosinin yaradilmasi
natica etibarilo barast hokmlorinin sayinin artma-
sina, hakimlorin miistoqilliyinin méhkomlondiril-
masing gatirib ¢ixaracaqdir.
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Digor mohkomao formalari ilo miigayisado and-
lilar mohkomasinin baglica iistiinliiklori qismindo
onun hakimiyyot niimayonlori vo ya «hor seyo
qadir xtisusi» saxslor torafindon olan tozyiqlordon
sorbastliyi vo hoyata balad olmasi geyd olunur.
Hor bir halin an odalatli bir sokilda hallina ¢alis-
magqla andli iclas¢ilar1 ganunun sortliyini yumsal-
dir vo onu insani adaloat toloblari ilo uzlagdirirlar.
Koéhnalmis ve sart ganun normalarinin mdvcud-
lugu soraitindo andlilar cinayot hadisosi fakti-
nin olmasina baxmayaraq miittohimloro boraot
vermoklo ganun normasinin xalq diisiincosi ilo
uygunsuzlugunu iizo ¢ixarir ki, bu da oksor hal-
larda cinayot qanunvericiliyinin doyisdirilmasine
gotirib ¢ixarir. Bu institut mithakima icraatindan
gozlonilon naticolorin effektivliyinin artirilma-
sina yol agmaqla yanasi, adalot mithakimasinin
hayata kecirilmasindo ictimaiyyatin foal istiraki-
n1 nozords tutur ki, bu da homin prosesin daha
demokratik saciyyoyo malik olmasin1 gdstorir.

Yalniz odalot miihakimasinin deyil, hom do
votondas comiyyotinin miihiim institutlarindan
biri olaraq andlilar mohkomasi miihakima icra-
atinda dispozitivlik, ¢cokismo, obyektivlik, torof-
lorin barabarliyi, tagsirsizlik prezumpsiyas: kimi
prinsiplorin inkisafina imkan verir. Miixtolif ste-
reotiplorin aradan qaldirilmasina sobob olmaqgla
0, hom do proses istirak¢ilarinin pesokarliq soviy-
yatinin artmasina gorait yaradir.

Andl iclas¢ilart institutunun {imumilosdiril-
mis miisbat cohatlori asagidakilarda ifado olunur:
a) Insan hiiquglarinin miihiim konstitusion tomi-
nati, ilk ndvbodo odalatli mithakimonin olgatanli-
ginin tominati qisminds ¢ixis edir; b) Mohkomao
hakimiyyatinin, mohkomolorin miistoqilliyinin
vo odalatli mohkomo prosedurlarinin tominino
yol acir; ¢) Moahkoms islahatinin, qanunlarin
odalstliliyinin doyarlondirilmasinin vo genis sha-
li kiitlolorinin hiiquq diislincosinin torbiyslondi-
rilmasinin vasitasidir. Bu institutun mahiyyatin-
da demokratik tendensiya daha ¢ox 6ziinii biruze
verir, yoni xalq niimayondolori bilavasito moh-
komo hakimiyyatinin hoyata kegirilmosindo isti-
rak edirlor. Andli iclas¢ilarin dovlotdon vo dovlot
ittthamindan miistoqilliyi deracasi daha yiiksok-
dir. Bunun da noaticasindo toroflorin ¢okismasi
ticlin daha genis sorait yaradilir. Burada, xiisuson
do kollegiallig1, psixoloji olaraq ittthamedici yo-
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niimiin olmamasini, isin materiallar1 hagqinda
iclas¢ilarin molumatli olmamalarini, pesokar ha-
kimlordon onlarin miistoqilliyini, yoni sorbast so-
kilda 6z fikirlarini ifada etmolorini, adalat miiha-
kimasino saglam vo sado moisot diislinco torzinin
gotirilmosini gdstormak olar.

Bununla yanasi, adi ¢okilon institunu tonqidi
tohlili naticasindo andli iclasgilarinin istiraki ilo
kecirilon mohkomoalorin bir sira gatismazliglari
haqqinda da fikir sdylomok lazim golir. Homin
catigmazliglar 6ziinli osason onda ifado edir ki,
andli iclasc¢ilarin hiiquqi baximdan soristosizliyi
onlarin gorarlarinin goézlonilon naticolors gatirib
cixarmamalarina sabob olur. Bels ki, bu gorarlar
bir ¢ox hallarda ganuna deyil, soxsi toossiirata
sOykonir. Noticado haqli torof deyil, balagotli da-
nisan isi udur. Digor torafdon iclascilar kiitlovi in-
formasiya vasitolori torofindon bdyiik tosiro mo-
ruz qalirlar. Homg¢inin, onlarin ihtiraki ilo aparilan
mohkomas proseduru 6ziiniin bahalig, torkib eti-
barils miirakkabliyi vo longliyi ile forqlonir [24].
Andl iclasgilar institutunun totbiqinin oleyhdar-
lar1 («fakt hakimi» hesab olunanlar) votondasla-
rin hiiquq diisiincasinin asagi soviyyado olmasina
istinad etmoklo, onlarin iclas¢1 gqismindos ¢ixis et-
diklori halda agiq aydin cozaya layiq olanlara bo-
rast vera bilocoklori ehtimalini dilo gatirilor. On-
larin fikrinco, praktikada andlilarin ¢ixardiglar
verdiktlor tosadiifi hallardan da asili olur. Andl
iclasgilart cinayst hadisosinin siibut olunmasina
baxmayaraq insani togsirsiz hesab etmok hliququ-
na malikdirlor v tacriibado bu kimi hallara rast
galmok miimkiindiir. Belo ki, bir yerds yasadig:
soxsi gasdon gotlo yetirdiyino goro togsirlondi-
rilon Krasninanin isi iizro (RF, Ivanovo vilayati)
andl1 iclascilari belo bir qorar ¢ixarmigdilar: «Ha-
disonin homin soxs torafindon téradilmasine bax-
mayaraq, o giinahsizdir». Gorilindiiyli kimi, belo
verdiktin ¢ixarilmasinda zorogokonin soxsiyyoti
hagqinda molumatlar, onun miittohimo miinasi-
botdo yol verdiyi tohqirlor, isgoncoalor vo s. osas
gotiiriilmiisdii. Basqa bir misal: RF-nin Moskva
vilayatindo 1500 ABS dollar1 mabloginda riisvot
almaqda ittiham olunan soxsin togsirliyinin siibut
olunmus fakt kimi qiymotlondirmolorine baxma-
yaraq andli iclascilar1 onun xosto hoyat yoldasi-
nin miialicesi baximindan bels bir addim atma-
sini1 9sas gotlirorok giinahsizligi haqqinda verdikt
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cixarmigdilar [25].

Onu da geyd edak ki, bir sira postsovet dlkalo-
rindo mohkoma islorinin baxilmasi zamani genis-
londirilmis iclas¢1 kollegiyalarinin digor forma-
lar1 da movcuddur. Masalon, Ozbokistanda vo
Qurgizistanda artiq nego illordir ki, bir ndv andli-
lar mohkomasino banzor agsaqqallar mohkomalo-
ri foaliyyat gostorir vo miitoxassislorin fikrinca,
onlarin ¢ixardiqlar1 gorarlar ¢ox miisbat qarsila-
nir. Homin mohkomolora asason ailo vo moisot
zomininds bas veron miibahisoli hallar1 hall et-
mok hiiququ verilib [25]. Lakin belo «xalq moh-
komolorinin» effektivliyina baxmayaraq, onlar
agir cinayaet islorinin baxilmasi ii¢ilin toskil edilon
vo ohalinin on miixtalif tobagolorinin odalot mii-
hakimasinin hoyata kegirilmosindo genis istiraki-
n1 nozords tutan andl iclasgilart mohkomaosinin
klassik vo ya kontinental formalarini tam sokildo
ovaz edo bilmirlor.

Holo XIX asrin ikinci yarisinda — mahkoma is-
lahatinin hayata kecirildiyi dovrds andli iclascila-
r1 institutunun totbiqi masalasi azarbaycan quber-
niyalarinin da daxil oldugu Rusiya imperiyasinda
ciddi ictimai-siyasi reaksiya dogurmusdu. Sonla-
lar miixtalif dovrlorde bu masalonin {izarinds da-
yanilmis (Sovetlor birliyi dovrii istisna olmaqla),
bu institutun yenidon toskili masolosi giindomo
gatirilorkon mdvge vo yanagsma miixtalifliyi 6zii-
nii biruzo vermisdir. Miiasir Azarbaycanda 6ton
osrin sonlarinda andh iclasc¢ilart mohkomosinin
tobiqi nozori baximdin miioyyon ganun normala-
rinda 6z ifadosini tapmigdi.

«Mahkomalor vo hakimlor haqqinda» 1997-ci
il ganununa edilon vo Azaorbaycanda andli iclas-
¢ilart mohkomosinin logvini nozords tutan doyi-
sikliklordon vo Azarbaycan Respublikasinin Ci-
nayot Prosessual Macallasindan andli iclas¢ilarin
foaliyyot qaydast vo solahiyyot dairosi ilo bagh
mosalolori miioyyon edon miiddoalarin ¢ixaril-
masindan sonra ad1 ¢aokilon institutun faydalilig
va ya lazimsizlig1 sababi ilo ara-sira ortaya ¢ixan
miizakirslor tilkkonmir. Bozilori geyd edirlor ki,
«andlilar mohkomaosi institutu Azorbaycan iigiin
deyil, daha ¢ox qgorb Olkolori iiclin kegorlidiry
[22], vo ya «heg bir miivafiq biliyi vo tocriibasi
olmayan soxslor birdon-bira insan taleyini holl
etmoyo qalxirlar. Andlilar mohkomaosi ti¢iin 6lko
votondasglari diisiinco vo monoviyyat baximindan
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yetismolidir. Se¢moya goldikds iso kimin kimi
secmasi mosalosi ortaya ¢ixir. Segonlorin igori-
sindon tomiz vo namuslu adami tapin. ©gor tap-
saniz, o zaman da onu hakim toyin etmok olar vo
andli iclasgilarina da heg bir ehtiyac duyulmazy
[21]. Digor gqrupun fikrinco, «dlkoads mohkomo
sisteminin islahatlarinin holo do davam etdiyi bir
dovrdo qanunvericikdon andli iclasgilart moh-
komosi haqqinda miiddesalar1 ¢ixarmaq diizgiin
deyildir. ©gor hoyata kegirlon islahatlar prose-
sindo andlilar mohkomosinin somorasizliyi orta-
ya ¢ixarsa, o halda onu logv etmok olar. Andlilar
mohkamasi korrupsiyanin yayilmasinin qarsisini
ala bilor. Adi mohkomolords miithakima prosesini
yonlondiron yalniz hakimlor, prokurorlar vo vo-
killordir. Bu baximdan da mohkoma proseslarin-
do ictimaiyyatin genis niimayondslorinin istiraki
odalot miithakimosinin somaroliyina bdyiik tosir
gostorcokdir[22].

Bu diskussiyalar nazariyyagilor vo praktiklor
arasinda andli iclasgilart institutu ilo bagl vahid
movgenin olmamasini bir daha tosdigloyir. Qeyd
etmok lazimdir ki, bir sira postsovet 6lkolorindo,
o ciimlodon do Azorbaycanda andli iclasgilari
institutunun togkili vo faaliyyatinin miiasir prob-
lemlari, onun tonqidi XIX osrin ikinci yarisinda
— XX osrin avvallorindo bu institutun totbiqinin
oleyhidarlarinin fikirlori ilo shomiyyatli doracads
uzlagir. Ona goro do gostarilon tarixi dovrlorde
Azorbaycanda andli icalscilar institutunun qa-
nunvericilik bazasinin formalasdirilmasi vo onun
totbiqi problemlaring diggatin yonaldilmasi tors-
fimizdan vacib hesab olunur.

Azorbaycanin mohkomo sistemi tarixindo
andl iclasgilart mohkomosi haqqinda ilkin mo-
lumatlar 1864-cii il mohkomo islahatinin hoyata
kecirilmasi dovriine tesadif edir. «Zaqafqaziya
diyarinda 20 noyabr 1864-cii il tarixli mohkomao
nizamnamolorinin totbiqi hagqinda Osasnamoy-
nin [18, 43880] vo «Mohkoma nizamnamslarinin
hiiquqi qilivvesinin 1 yanvar 1968-ci il tarixdon
Zaqafqaziya diyarina samil edilmosi hagqinda
Forman»in [18, 46374] asasinda homin nizam-
namolorin diyarin orazisindo, xiisuson do azor-
baycan quberniyalarinda totbiqi zamani Conu-
bi Qafqaz diyarinin xiisusiyyastlori vo bas—lica
olaraq, yerli ohalinin «limumi inkisafdan gerido
qalmas1» pordosi altinda mohkomo quruculugu-
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nun vo mithakima icraatinin imumi qaydalarin-
dan bir sira miihiim istisnalar nozords tutulurdu.
Mohkomo Divanxanalar1 Tosisati (Nizamnamo-
si) vo Cinayat Miihakimo Icraati Nizamnamo-
sinin miiddealarinda XIX asnin ikinci yarisinda
Rusiya imperiyasinin biitiin nohong mokaninda
mohkomolordo ictimai elementin formalasdiril-
masinin nozords tutulmasina baxmayaraq, Azor-
baycanda bir ¢ox demokratik institutlar kimi and-
I1 iclasgilart mahkomaosinin do toskili realliqda 6z
oksini tapmadi [9, s.130-132].

Belo halin bas vermosino sobob do Zagafqa-
ziyada andli iclas¢ilart mohkomasinin totbiqino
miinasibatdo yerli biirokratik momurlarin gotir-
diyi dolillordon gaynaglanirdi. Onlarin bir qismi
goti olaraq bu institutun aleyhino ¢ixmig vo fikir-
lorini belo asaslandirmisdilar ki, buranin camaati
inkisafdan geri qaldig: {igiin inco tohlil vo mon-
tiqi noticolor tolob edon diislinco torzino malik
deyillor, digorlorinin fikrinco, bu institut «siyasi
sociyyo» dastyir, buna goro do onun bu orazilor-
do totbiqi arzualinmaz naticolora gotirib ¢ixara
bilar. Lakin onlarin hamisi bels bir iimumi fikirdo
birlogirdilor ki, ohalisi guya «modoni comiyyati
dohgoto gotiron hadisalorin cinayat xarakterli ol-
dugunu son doraco az dork edir vo mohkomoalor-
do iclas¢1 gismindo ¢ixis eds bilocok bu ohalinin
niimayandalari biitiin cinayatkarlara ucdantutma
baraot vera bilar» [19, s.78].

Car momurlarinin buradaki shalinin cinayot-
karliq haqqinda anlayiglarinin (xtisusilo do, gan
intigami, qaratgilik, qadin qagirilmasi kimi halla-
rin) ictimai tohliikasizliyin asas anlayislarina uy-
gun olmadigini, bu vo ya digor agir cinayastlorin
az qala Qafqaz ohlinin 6ziinlin maigotine moxsus
olmasini iddia etmalari kobud iftira idi vo ¢ar ha-
kimiyyat orqanlarinin «yad xalqlara» miinasibat-
do sovinist siyasatinin ifadosi idi. Digor torofdon,
belo miilahizalor hotta rosmi statistikanin malu-
matlari ilo ziddiyyat toskil edirdi.

Statistik molumatlara géro Zaqafqaziya qu-
berniyalarinda cinaystlorin yayilma doracasi tox-
minon Rusiyanin daxili quberniyalarinda oldugu
godar idi vo bozi hallarda hotta azliq toskil edir-
di. Elo bu statistikanin naticolorina gors, 1879-
cu il arzinds dairo mohkomasine aidiyyati olan
yalniz iri cinayatlorin adambasina diigon sayini
miiqayisa etsok gororik ki, Gonco quberniyasin-
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da hor 315 nofars, Tiflis quberniyasinda hor 322
nofars, Iravan quberniyasinda isa hor 484 nofaro
bir cinayot diisiirdiiso, Odessa dairosindo hor 416
noaforo, Peterburq dairo mohkomasinin shata etdi-
yi arazida hor 344 nafors bir cinayatin toradildiyi
qgeydo alinmisdi [19, s.81-82]. Onu da qeyd etmoak
lazimdir ki, bu rosmi molumatlar da islorin hoqiqi
vaziyyatini oks etdirmirdi, ¢linki Zaqafqaziya qu-
berniyalar1 lizra toradilon cinayatlorin hesabatini
apararkon, omok¢i xalqin, xiisuson kondlilorin
mistomlokacgiloro vo yerli istismargilara qarsi
miibarizosinin ayri-ayr1 formalarin1 da cinayat
omoallari kimi geyds alirdilar. ©ksar hallarda bu
miibarizo qagaqglar horokatinda ifads olunurdu.
Kondlordon mesalors vo daglara qgagmis kondlilo-
rin kigik qruplarda birlogorak ¢ar momurlarina vo
ohali ilo amansiz roftar edon boylors qars1 apardi-
g1 miibarizoni belo adlandirirdilar. Bu ciir ¢ixisla-
rin sosial koklorini vo onlarin xarakterini nozoro
almayan hakimiyyat dairolori, onlarin da ardinca
rus burjua hiiqugsiinaslar1 gagaqlarin horokatlori-
ni «quldurluq vo garat» kimi tovsif edirdilor.

Zaqafqaziyanin biitiin orazisindo oldugu kimi,
Azorbaycanda da 19 fevral 1868-ci ildon etibaron
cinayat islori {izro dovlot mohkomolorinin tosi-
sindon sonra morkazi va yerli hakimiyyatin 6zii
bu mohkomalorin yararsizligia vo ictimaiyyatin
calb edilmasi yolu ilo onlarin yenidon formalas-
dirilmasi zoaruriliyina amin oldu. Bu zaman ha-
kimiyyat organlar1 andlilar mohkomosina diqqgat
yetirmoyarok, ohalinin niimayondoliyini on
«etibarlt soxslorloy shomiyyatli dorocodo moh-
dudlagdiran basqa forma axtarmaga basladi. Bu
moqsadlo miixtalif layihslor — Qafqazin bas roi-
si torofindon tortib edilmis Qafqaz mohkomolo-
rinin torkibino «yerli moalumatli, igbilon adam-
lariny daxil edilmasi zoruriliyi haqqinda layihs,
Tiflis mohkomo palatasi prokurorunun «Qafqaz
diyarinin dairo mohkomolorinin torkibino yerli
sakinlordon segilon foxri lizvlorin daxil edilmasi
hagqinda» layihasi; mohkoma hissasi iizra ganun
miiddoalarina yenidon baxilmasina dair komis-
siya torofindon islonib hazirlanmis «dairo moh-
komosinin ii¢ lizviindon vo 3 andl iclas¢isindan
ibarat xiisusi torkibli birlogsmis kollegiyanin ya-
radilmas1 haqqinda» layiho kimi sonodlor hazir-
lanmisdi.

O dovriin ictimai vo dovlot xadimlori Zaqafqa-
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ziyada andlilar mohkomasinin totbiqi ilo baglh
masaloyo miinasibatdo forqli yanasma sorgile-
yirdilor. Q.M.Tumanov, M.O.Qruzenberq vo di-
gorlori dovlot mohkomolorinin miistosna olaraq
foaliyyot gostordiyi biitlin yerlords, xilisuson do
Qafqaz orazisindo Ali Komissiyanin toklif etdiyi
kimi yiliksok tohsil vo amlak senzi asasinda se-
¢ilon vo dovlatin toyin etdiyi hakimlorlo bir kolle-
giyada birlosdirilmakle yaradilan xiisusi torkibli
andlilar mohkomasinin deyil, ohalinin biitiin to-
bagoalorinin niimuyandolorinin tomsil olundugu
timumi torkibli andli iclas¢ilart mohkomaosinin
totbiqinin zoruriliyi ilo olaqadar fikirlorini dile
gotirirdilor.

Eyni zamanda Qafqazin genis ictimai dairolo-
rinds vo dovrii matbuatda bels bir fikir osaslandi-
rilird1 ki, andlilar mohkomaosino ehtiyac Qafqaz-
daki1 godor heg yerdo bu godor yiiksok deyildir.
Burada mohkoms ohalinin hayatindan, onun
hiiquqi va etik aqidesindon, moisot xilisusiyyatlo-
rindon daha ¢ox uzaqlasmisdi.

Xiisusi hiiquq tohsilinin vo peso foaliyyoti-
nin sartlori ilo mohdudlagsmasi ucbatindan isla-
rin diizgiin hall edilmosi {i¢lin miixtalif moisot
soraiti, cinayatin torodildiyi miixtolif soraitlo ta-
nis olmayan pesokar hakimlorin oksino olaraq,
comiyyatin miixtolif niimayondslorindon ibarat
andli iclasgilar yerli ohalinin biitiin tobogolori-
nin hoyatina boload idilor vo comiyyatin torkibino
daxil olan ¢oxsayli miixtolif qruplarin yerli xiisu-
siyyotlorini hortorafli bilirdilor. Ona gore ds and-
lilar mohkomasinin Azarbaycanda onun sakinlo-
rinin dogma dilinds totbiq edilmasi (oks toqdirdo
rus dilinin burada genis intisar tapmadig1 vo yerli
ohalinin homin dils balod olmadindan miigossirin
tagsirli olub-olmamasi ile alagodar andl iclasgi-
lar miisaviro zamani biitiin hallarda torciimoaginin
komoyindon istifado etmoli olardilar) cinayat is-
lori lizrs tac, yoni dovlst mohkomoloring (andli
iclasci istirak etmoyon mohkomolar) nisbaton co-
miyyoto daha boyiik fayda gotirs bilordi.

Conubi Qafgazda, o ciimlodon Azorbaycanda
andlilar moahkomasinin totbiqinin zoruriliyi ham
do andli iclasgilarin hor bir konkret igin biitiin
fordi xiisusiyyatlorino miistosna doracado has-
sasligla yanasmalar1 ilo miioyyon edilirdi. Lakin
ganunda azorbaycan quberniyalarinda mohkomo
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islahatinin totbiqi zaman1 nazorde tutulan moh-
dudiyyatlor yerli ohalini mohkomads istirakdan
tamamilo konarlagdirirdi. Hakimiyyst dairalori
bu orazilordo yerli ohali torofindon segilon ha-
kimlorin — andl iclas¢ilarin tomsil olundugu va
miloyyon monada inzibati rohborlik torsfindon
tayin edilon hakimlorin 6zbasinaligini daralda vo
ya mohdudlasdira bilocok mohkomonin yaradil-
masini arzuolunmaz hal hesab edirdilor.

Bununla belo, todricon Zaqafqaziyanin genis
ictimai dairalorindo, xiisusilo miixtalif ictimai
toskilatlarin bazi rosmi qorarlarinda vo dovrii
matbuatda iso diyarda foaliyyat gostoran cinayat
maohkamasinin ancaq bir islahat1 — andli iclas¢i-
larin totbiqi yolu ils islahatinin vacibliyino inam
tosdiq edilirdi (6, s.554). Tiflis mohkomo palatasi
nozdinda andl1 vokil vazifasinda ¢alisan M.O.Q-
ruzenberq torafindon hoalo o vaxt «Zaqafqazi-
yada andlilar mohkomasinin totbiqi haqqinda»
qanun layihasi hazirlanmigdi. Layihado odalot
mithakimosinin andli iclas¢ilarin istirak: ilo yerli
ohalinin ana dilindo aparilmasinin totbiqi vo ha-
kimlorin toyini qaydalarina doyisikliklor edilmasi
toklif olunurdu [16, s.177-178]. Qanun layihasi
andl iclasgilarin secilmasi qaydasi, onlarin se-
¢ilmasi {igilin imumi vo xiisusi siyahilarin hansi
qaydada tortib edilmosi, siyahilarin tortibi {izro
yaradilan komissiyanin hiiquq vo vozifolori, hor
hans1 soxsin timumi siyahilara daxil edilmomaosi
vo ya diizglin olmayaraq daxil edilmosi, hor bir
quberniya iizra siyahilara daxil edilon novbali vo
ehtiyatda saxlanilmali iclasgilarin sayi, cinayot
islorino baxilmasi va hallinds istirak tigiin andli
iclascilarin ¢agirilma qaydasi1 vo digor bu kimi
coxsayli masalolori nozordos tuturdu.

Lakin mohkomo nizamnamoalori ilo miioyyon
edilon vo andl iclasigart mohkomasinin togkili
vo foaliyyotini (dairo mohkomolorindo toradil-
masine gora biitlin hiiquglardan vo imtiyazlar-
dan mohrum edilmo cozasinin nozordo tutuldugu
cinayotlorin baxilmasiin miittohimin togsirli
olub-olmamasi haqqinda masaloni sas ¢oxlugu
ilo hall etmali olan 12 nofor seckili andli iclasgi-
nin istiraki ilo kegirilmasini) nozords tutan hiiquq
normalar1 Azarbaycan orazisindo 1918-ci ilo qo-
dor, yoni ilk demokratik ciimhuriyyotin yarandigi
dovra gador hiiquqi qiivvoys malik olmadi.
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1918-1920-ci illordo Azorbaycanda ilk de-

mokratik respublikanin faaliyyati dovriinds 6lko-
nin ictimai va siyasi-hiiquqi hoyatinda nohong
doyisikliklor bas verdi ki, bunlarin da igorisindo
respublikanin mohkomo sistemindoki islahatlar
xiisusilo segilirdi. Mohz bu dovrde timumbasori
demokratik dayaerlori 6ziinds ehtiva edon hiiquqi
aktlar gobul edilmis, xiisuson do mohkomao-is-
tintaq orqanlariin effektiv foaliyyot gostormo-
si liglin hiiquqi baza yaradilmisdi. Azorbaycan
Ciimhuriyyatinin hokumati foaliyyotinin ilk giin-
lorindon baglayaraq ovvalki hakimiyyatin dov-
riindo faaliyyatsiz qalmis (Ganco quberniyasin-
da) yaxud da logv edilmis (Baki quberniyasinda)
daira, barisiq mohkomaolorinin va istintaq sobalo-
rinin borpasi ilo masgul olmusdu.

Ciimhuriyyot dovriindo ¢oxsayli ganunlarla
yanas1 «Azorbaycanda andl iclas¢ilar mohkomo-
sinin tosis edilmasi haqqinda» qanun layiho-
si hazirlanmig vo gobul edilmisdi. Azorbaycan
Respublikasinin ©Odliyys Nazirliyinin nozdin-
do 1919-cu ilin fevralindan foaliyyot gostoron
«9dalat mithakimasinin hoyata kegirilmosindo is-
tiraka ictimaiyyatin calb edilmasi {izroy» yardimgi
komissiyasinin 20 fevral 1919-cu il tarixds isle-
yib hazirladig1 va 1920-ci ilin avvallarinds qobul
edilmis ganunda Azorbaycanda «ke¢mis Rusiya
imperiyasinda movcud olmus andli iclasgilar
mohkomasinin formalagdirilmasinin asaslarindan
mithtim doracads forqlonon vo bu masalo iizra
Qorbi Avropada yayilmis hiiquqi fikrin on son
nailiyyetlorino vo yerli soraito uygun olan zomin-
lorin tizorindo» [12, s.64] andlilar mohkomasinin
tosisi nozordo tutulurdu. Bu ganunun miiddoala-
rinda yalniz miittohimin togsirli olub-olmamasi
deyil, ham do coaza toyini masalalarinin hallinde
andli iclas¢ilarinin istiraki miisyyon edilirdi [7,
s.292]. Lakin oavvalki siyasi rejim zamani foaliy-
yotds olan andli iclascilari yalniz miittohimin tog-
sirliliyi (ya da togsirsizliyi) haqqinda mosalonin
hallinds istirak edir vo cozanin miioyyonlosdiril-
masi masolasinde hakima tosir gostormak imka-
nina malik deyildilar. Tossstifla qeyd edilmalidir
ki, Azorbaycanin bolsevik Rusiyasi torofindon
yenidon isgali bir cox demokratik doyisikliklor-
lo yanasi, bu institutun da reallagmasina imkan
vermadi.

ELMI XOBORLORI / Ne 4 (24), 2019

1920-ci ilde Azarbaycanda qurulan sovet ha-
kimiyyoti ovvalki rejimin demokratik osaslarla
togkil edilon biitiin mohkomo orqanlarini logv
etdi. Sovetlor Birliyi dovriindo odalot miiha-
kimasi hakim vo iki xalq iclasgis1 vasitosilo ho-
yata kegirilirdi. Hliquqi baximdan formal olaraq
onlarin har ii¢li eyni hiiquqlara malik olsalar da,
praktikada hom cinayat, hom do miilki mithakimo
icraatinda 1s iizro qorar faktiki olaraq pesokar
hakim torofindon tokbasina gobul edilirdi. Xalq
iclas¢ilarinin ¢atismaz cohoti gismindo onlarin
passiliyini gostormok olar ki, bunun da natice-
sindo gabul edilon gorarin kollegiallig1 olduqgca
sorti sociyya dastyirdi. Onlar iso bir qayda olaraq,
istor-istomoaz hakimin avtoritetino tabe olmaqla,
dinmozco ¢ixarilan verdikto qosulurdular.

Ooton osrin 80-ci illorinin sonunda hakimlo-
rin yerli administrasiyadan asililigdan qurtulma-
s1 maqsadilo 13 noyabr 1989-cu il tarixde qabul
edilmis SSR ittifaqr vo miittafiq respublikalarin
mithakimo icraati haqqinda Qanunvericiliyin
Osaslarinin 11-ci maddosindo andli iclasgilari
mohkomaosinin yaradilmasi ideyasi 6z tosbitini
tapd1. Kegmis SSRI-nin torkibindoki miittofiq res-
publikalarin i¢erisinds Azarbaycan birinci olaraq
andli iclascilar1 mohkomasinin tosisini nozordo
tutan normani qanunvericilikls tasbitladi. 26 iyun
1990-c1 ildo gobul edilmis «Mohkoma qurulusu
haqqinda» Azorbaycan SSR Qanununun asasinda
Respublikanin Cinayat Prosessual Macallasino
miivafiq doyisikliklor edildi. Andli iclasgilari
mohkomosinin toskilino hazirliq moagsadilo alt1
ayliq miiddot nozords tutulsa da, Azorbaycan Ali
Sovetinin «Azarbaycan Respublikasinda Cinayot
Prosessual Macallosinin bir sira maddslorinin
hiiquqi qilivvesinin dayandirilmasi haqqinda» 9
fevral 1991-ci il tarixli Qorari ilo miivafiq maddo
donduruldu va andli iclasgilart mahkomasi, toas-
stif ki, foaliyyot gostora bilmadi.

Dogrudur, sonradan bir sira normativ hiiquqi
aktlarda, xtisuson do 1997-ci il tarixli «Azorbay-
can Respublikasinda mohkomolor vo hakimlor
hagqinda» Qanunun XXI foslindo (115-123-cii
maddalar) vo 2000-ci il tarixli Azarbaycan Res-
publikasinin Cinayat Prosessual Macallosinin
XLVI foslindo (359-380-ci maddolor) andlilar
mohkomosinin togkili vo foaliyyati ilo olagodar
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miiddealar miioyyon edilmisdi. Lakin bir qodor
sonra yena do bu institutun toskili mogbul hesab
edilmadi vo andli iclasgilar: institutu foaliyyot
gostormadon birdofolik ganunvericilkdon, yoni
yuxarida gostorilon aktlarin mozmunundan ¢ixa-
rildr

Bununla bels, andlilar mohkomasinin foaliy-
yot gostordiyi postsovet Olkolorinin praktika-
sinda bu institutun effektivliyi siibuta yetirilir.
Mosalon, Rusiyada foaliyyoti 1993-cii ildo borpa
edilmis andli iclas¢ilart mohkomolorindo adi qay-
dada islorin baxilmasi ilo miiqayisads daha ¢ox
borast hokmlorinin ¢ixarilmasi miisahido olunur.
Belo ki, 2017-ci ilda islori mohkomo torafindon
imumi gaydada baxilan 318 min miittohimdon
67 faizi (yoni 212 mini) mithakimos olunmus, 0,9
faizi (2,9 min) boraost almis, 1,2 faizinoa (3,9 min)
miinasibatda islor reabilitasiyaedici osaslarla xi-
tam edilmis, 28 faizino (90 min) miinasibatdo
iso igloro reabilitasiyaya moruz galmama osaslari
ilo xitam verilmisdir. 11 faiz (23 min) islor lizro
mohkomolor ittthami yiingiillosdirmislor. Homin
ildo xiisusi gaydada baxilan islor {izro mohkum-
larin comi 0,3 faizi borast almisdir. Andl1 iclasgi-
larin ¢ixardiglart verdiktlor asasinda 2017-ci ildo
446 nofor mohkum olunmus, 52 nofor miittohimo
(10 faiz) iso borast verilmisdir. 2008-2017-ci il-
lords imumilikde andlilar mohkomasinin bax-
dig1 cinayot islori iizro iclasgilarin ¢ixardiqlar
verdiktlorin 16 faizi miittohimlora borast veril-
masini nazards tuturdu [26]. Ona goérs do haki-
miyyat mansublar1 andli iclas¢ilar mahkomasinin
mohkomo aidiyyetinin genislondirilmasini zoruri
hesab etmisdilor. Ogor andli iclas¢ilari institunun
barpasindan sonra bu mohkomalorin solahiyyat
dairasinin todricon daraldilmasi miisahido edi-
lirdiso (mosalon, 2008-2013-cii illordo onlarin
aidiyyatindan «Terrorculug», «Girovlarin go-
tirtilmosi», «Kiitlovi igtisaslar», «Casuslugy,
«Cinayotkar birliyin toskili», «Adam 6ldiirmoy,
«B0yiik hocmdo narkotiklorin istehsal1 vo satis1»,
«Zorlama va usaqglar oleyhino sohvani horokot-
lory, «Ictimai xadimlora, hiiquq miihafizo, moh-
komo organlarinin omokdaslarina sui-qosdlor»
vo s. kimi maddolor iizra isloro baxilmasi ¢ixa-
rilmisdi vo onlarin solahiyyatlorino ¢oz az say-
da cinayat islori aid edilmisdi), son dovrlordo
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vatondas comiyyatinin niimayandslorinin, xiisu-
silo do insan hiiquqlar iizro Miivokkilin vo insan
hiiquglar1 lizro Suranin iizvlorinin tosobbiisii ilo
(onlar 6z movgelorindo iclascilarin genis kolle-
giyalarinin istiraki ilo odalot miihakimasinin ho-
yata ke¢irilmosi zamani praktikada oldo edilon
effektiv nailiyyatlors asaslanirdilar) vo hamginin
bu mosolonin hallindo RF Prezidentinin andlilar
mohkomasi institunun rolunun genislondirilmo-
sinin vacibliyino verdiyi énomli dostoyin noti-
cosindo RF-nin Cinayat Prosessual Macallosino
diizalislor edilmis vo 2018-ci il iyun aymin 1-den
etibaran onlar hiiquqi qiivvoys minmisdir.

Homin diizalislor nainki ovvollor andli iclas-
¢ilart mohkomasinin aidiyyatindon ¢ixarilmis is-
lorin geri qaytarilmasini, hom do andl iclasgilari
institutunun rayon vo qarnizon mohkomalorino
do samil olunmasini nazards tuturdu. Olavs ola-
raq andl iclas¢ilarinin aidiyyetine RF Cinayat
Macallasinin 105-ci maddasinin 1-ci hissasindo
(agirlagdiric1 hallar olmadan adamoldiirma) vo
111-ci maddasinin 4-cii hissosindo (zorar¢okonin
Oliimiino sobab olan gosdon saglamliga agir zoro-
rin vurulmasi) oks etdirilon cinayat do daxil edil-
migdir. Beloliklo, ekspertlorin fikrinco, Rusiyada
andl iclascilarin istiraki ilo baxilan iglorin say1
70 dofoyadak, yani il orzinds 15 mino godor arta
bilar [27].

Azorbaycanda mohkomo-hiiquq islahatlarinin
davam etdiyi vo miixtalif mohkomo hiiquq insti-
tutlarinin vo modellorinin foal surotdo miizakira
olundugu indiki soraitdo andli iclasgilart insti-
tutunun da yenidon borpa edilmosinin mogso-
douygunlugu hagqinda mosslonin ganunvericilik
soviyyasindo baxilmasini zoruri hesab edirom.
Miihakimo icraatina andli iclasgilart institutu-
nun inteqrasiyast problemini holl edon zaman
yalniz beynolxalq tocriiboni deyil, 6lkomizin
tarixi-hiiquqi tocriibasini do nozors almaq va-
cibdir. Andl1 iclasgilart mohkomasinin mohz bu
istiqgamotds dirgoldilmasi vo inkisafi biitovliikdo
xalqimiz ti¢iin slgatan olan adalot mithakimosinin
hoyata kecirilmasi isindo imumon mohkomslorin
keyfiyyst baximdan soviyyasinin yiliksalmasino
yol aca bilor.
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Khayyam Ismayilov
LEGAL MEASURES TO INTRODUCE THE INSTITUTION OF JURORS IN
AZERBAIJAN: HISTORICAL AND LEGAL EXCURSION
Abstract

In recent years, discussions have intensified in our country regarding the improvement of the
national judicial system, the implementation of reforms in this area, and the introduction of new judicial
institutions. Against the background of these discussions, many assumptions are made regarding the
revival (in an improved form) of various judicial institutions, among which the positions regarding
the institution of jurors attract attention. The article makes an attempt to examine issues related to
the application of the jury trial in Azerbaijan at different historical stages, as well as reveals the
nature and characteristic features of the relevant legal measures. For this purpose, along with archival
materials, legislative and publicistic sources were also used. Based on the analysis by using various
legal methods, primarily the systemic, comparative and historical-legal methods, the author expresses
his position on the possibility of implementing the institution of jurors in the Republic of Azerbaijan.
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JoneHT Kadenpsl KAIMUHHCTPATUBHOI JesiTe1bHOCTH B OBJI»
Axanemun IHonunun MBJI Azepoaiinxanckoi Pecnydnuku,
nokrop ¢unocopuun mno npa,y, [Ipexcrasurens MBI
Azepoaiigxanckoi Pecnydnukn B HKC npn CMB/L.

INPABOBBIE U TEOPETUYECKHUE BOITPOCHI
AJIMUHUCTPATUBHOM JESITEJBHOCTHU
OPI'AHOB BHYTPEHHUX AEJI 11O OPTAHU3ALIUU
B3AUMMOJIEUCTBUSA C JJPYTUMU OPTAHAMMU B
BOPBBE C NIPECTYIIHOCTbBIO

KiroueBble cjioBa: B3auMoieiicTBue, MHCTHU-
TYT B3aMMOJEHCTBHUS, OpraHu3alusl B3auMoOeH-
CTBHSI, L€JIb B3aUMOJICHCTBUS, pa3IMYHbIC BU/IbI
B3aUMOJICHCTBUS, WHCTUTYT B3aUMOJAEHCTBUS
OpPraHoB BHYTPEHHHUX Jell B Oopb0e ¢ mpecTyI-
HOCTBIO.

Agar sozlor: qarsiliqliq, qarsiliqliq institutu,
qarsilighgin toskili, qarsiliqligin moagsadi, qarsi-
lighgin miixtalif névlori, cinaystkarligla miiba-
rizads daxili islor organlarinin qarsiligliq institu-
tu.

Key words: Interaction, Institute of Interacti-
on, Organization of Interaction, Purpose of Inte-
raction, Different Types of Interaction, Institute
for Interaction of Internal Affairs Agencies in Fi-
ghting against crime.

WHCcTUTYT B3aMMOJCUCTBHS B KaXKIOH 0Oa-
CTH, aTpuOyT COMIACOBAaHHOCTH, YCIELIHOM Iielie-
HaITPaBJICHHOW JaJbHENIIEN NEATEIIbHOCTH, T100-
ATaNHOCTh, MOCJIEN0BATEILHOCTh KOTOPOTO IpH-
BOJIUT K BBICOKHM ITOJIOKUTENIbHBIM PE3yJIbTaTaM.

Ha coBpemeHHOM 3Tare MHCTUTYT B3auMO-
JIEUCTBUS SIBJISIETCSI aKTyaJlbHOM, HaydyHO - 000-
CHOBAaHHOM TEMOW pacCMOTPEHHMsI, WU3Y4YEHUS U
WCCIICIOBAHUS YUEHBIX, MPAKTUYECKUX pabOTHU-
KOB, LIEJIBI0 KOTOPOIO SIBIISIETCS MPOTHO3HPOBA-
HUe, IJIAaHUPOBaHHE, pa3pabOoTKa U BbIIBU)KEHUE
HanboJee ONTHUMaJIbHBIX, JOCTYITHBIX, PEHTA0eIb-
HBIX HalpaBICHUM U IIyTEH COBEPILICHCTBOBAHMS
B 3TOM 00IacTH.

Opranu3zanusi B3auMOACHCTBUS MEXKIY Opra-
HaMU TOCYJIaPCTBEHHOM BJIACTH, MECTHOTO CaMO-
yIpaBlIeHUs], MEXTyHaPOIHBIX U OOIIECTBEHHBIX
OpraHu3alii OCHOBBIBAETCS HA MPUHIIMIIAX KOH-
CTUTYLIMOHHOCTH, 3aKOHHOCTH, KOJUIETHAJIbHO-
CTH, COJIMAAPHOCTH, B3aUMOCBSI3U U B3aUMOIIOHH-
MaHusl, KaK OPraHoB, TaK U PYKOBOAMUTENEH, 10JIK-
HOCTHBIX JIUI] ¥ HETTOCPEJCTBEHHO UCTIOTHUTEIICH.

Kak ykazan IToranos JI.B.: «B3aumozeiictBue
- 3TO PA3JIUYHOIO POJia KOHTAKTHI, HAIIPABJICHHBIE
HAa COBMECTHOE NPOBEACHHE CTOPOHAMU KaKO-
ro-nmubo zena, B OCYLIECTBICHUN KOTOPOTO Yy HUX
€CThb B3aUMHBIA MHTEpEC. JTO CHUTyalusi, Korja
CTOPOHBI KOOPJAMHUPYIOT YCHUJIUSI JIJISl PEHICHUS
o0mumx 3aga4d. B Teopuu conuanpHOro ympasie-
HUS «B3aUMOJICHICTBHE - ’TO COBMECTHOE yYacTHE
U CBSI3b COTPYIHUKOB, MOJIpa3/ieICHUM, OpraHu3a-
LM, OPraHOB B MPOIIECCE TPYAOBOU AESITEIIBHO-
CTH, BO3HUKAIOIINE HA OCHOBE PA3IUYHBIX (PYyHK-
IIUH, TTOJTHOMOYHI, B3aUMHBIX 00513aTeIbCTBY . [7]

[lenpro opraHu3zanuu B3aUMOACHCTBUS CIIy-
JKUT CBOEBPEMEHHOE IMPETBOPEHUE B KHU3HBb IO-
CTaBJICHHBIX 337124, KOTOPAst SIBJISIETCS IPUOPUTET-
HOW B OCOOCHHOCTH B JIEATENILHOCTH MPaBOOXpa-
HUTEJIbHBIX OPTaHOB.

T.M. Jl>xonom0ekoB B HAyYHOM CTaThe OTMe-
THJI, 9TO: TEPMHUH ‘‘B3aUMOJICHCTBHE” (KOOpIUHA-
Is1) IIUPOKO MIPUMEHSIETCS U Ha TIPAKTHUKE, U B Te-
OpHH, MTOCKOJIBKY aJICKBaTHO OMUCHIBAET XapaKTep
KOJUICKTUBHBIX ~YCHWJIMHA TPaBOOXPAHUTEIBHBIX
OpPraHoOB NP PELICHUU U BBIOJHEHUU CTOSIILIUX
nepes HUMH 3aj1ad. 3]
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BaxHy!o ponb cpeau NpaBOOXPaHUTEIbHBIX
OpraHOB UI'PAOT OPraHbl BHYTPEHHUX J€J1, OCHOB-
HBIMH 33J1a4aMH KOTOPBIX SBJISIOTCS 0OecieueHne
00IIECTBEHHON O€30MacHOCTH, OXpaHa JKU3HH
U 3/10pOBbSl Tpa)/JaH, MPOTHBOAEHCTBHE IIpe-
CTYNHBIM MOCATaTeNIbCTBAM Ha COOCTBEHHOCTb
rpaXkJiaH, OpraHu3aluii, rocyaapcrsa. YKa3aH-
HBIE 33J]a4Ml PelIaloTCsl Ha OCHOBE (PyHKIIMOHAIIb-
HOM JeATeNIbHOCTH, MMEIOIeH aJMUHUCTPATUB-
HO-IIPaBOBYIO IIPUPOAY, T.€. aAMHUHHUCTPATUBHON
JesATeIbHOCTH [4, . 69 | .

AJMUHMCTpATHBHAsT JIESATENBHOCTh — 3TO
MOJ3aKOHHAsI FOCY/1apCTBEHHO-BIIACTHAS JIESATEIb-
HOCTb OPraHOB HCHOJHUTEIILHOW BIACTU U HX
JOJDKHOCTHBIX JIML, «HalpaBJeHHas Ha BBIsBIIE-
HUE U INIPECEYEHUE NPaBOHAPYILIEHUH, Ha pa3pe-
LIEHHE CIIOPOB MEX]Ty Y4aCTHHUKaMU OOIIECTBEH-
HBIX OTHOLIECHUH, Ha o0ecreueHne 6e30MacHOCTH
rocyzmapcTsa u oorectBay. [1]

Kak oco6o ormernin Hecrepos C. JI.: «An-
MHUHUCTpaTUBHas jAeatenbHocTh OBl sBnsercs
OIJHMM U3 BaKHEWIIMX 3BEHBEB B CIIOKHOM MeEXa-
HU3Me O0pBOBI € MPeCTyNHOCThI0. DddekTuBHAs
JeATENIbHOCTD 10 BBISBJICHUIO, PACKPBITHIO, pac-
CJICZIOBAHMIO U MPENYIIPEKACHUIO PECTYIUICHUM
HEBO3MO)KHA 0€3 B3aUMOJIEHCTBUSI clieioBaTeneit
U OIIEpaTUBHBIX PAOOTHUKOB C JIPyTUMHU CTPYKTY-
pamMu OpraHoB BHYTPEHHHX JI€J1, B TOM YHCIIE, U CO
CITy’)k0aMH, OCYIIECTBIISIOIIUMU aIMUHUCTPATHB-
HYIO JIeSITeJIbHOCTh: IaTPYJIbHO-IIOCTOBOM, OXpaH-
HO-KOHBOMHOM ciy>x0amu, uHcnekropamu [1/1H,
y4acTKOBbIMU yriosiHOMoueHHbIMU, [ UB/1/1, BHe-
BEJIOMCTBEHHOH oxpaHoil u apyrumu. [Ipakruka
MOKAa3bIBAET, YTO YCHEIIHYI0 OOpbOy C mpecTyTi-
HOCTBIO MOT'YT OCYIIECTBIIAThH JIMILb BCECTOPOH-
He, MPO(ECCUOHAIBHO MOATOTOBICHHBIE COTPYI-
HUKU TIPU yCJIOBUU O€3YIIPEYHOI OpraHu3aluu u
B3aMMOJICHCTBHUS B IPOLIECCE BHITIOTHEHUS! CBOUX
CITy’)KeOHBIX 00s13aHHOCTEN». [6]

Baxnelmumu 3a1a4aMy OpraHOB BHYTPEHHUX
Jen B cepe aAMUHUCTPATUBHOM NIEATEILHOCTH,
OXpaHbl OOLIECTBEHHOTO TOPSA/IKA SIBISIOTCS IIpe-
JOTBpAllCHUE M IPECEUEHHE MPECTYIUIEHUH |
JpyTHUX NpaBOHapyIlIeHni. B3anmonencTere — 310
PEKUM B3aMMOCBS3€H, OCYIIECTBIISIEMbII B CHCTE-
M€ OpraHOB BHYTPEHHUX JIE]1 MEXKY €€ AIEMEHTa-
MU, IIPYU KOTOPOM, OHH COITIACOBAHHO JEHUCTBYIOT
B LIEJISIX pelleHus o01uX 3a4a4. 1o ol1iee NoHs-
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THUE BBIPAXKAET CYIIIHOCTh B3aUMOJICHCTBUSI.

T.M. Jlxonnou0ekoB yKa3bIBaeT, TaK-
’KE 0 TOM YTO: «B 3aBUCIMOCTH OT OOCTOSITENILCTB
BO3MOXKHBI Pa3JIMYHbBIC BUJIBI B3aUMOJCHCTBUS:

1) coTpyaHHUYeCcTBO (TapTHEPHI 110 B3aUMOJIEH-
CTBHIO COJCHCTBYIOT JPYT OPYTy B PEUICHUU 00-
IIUX 33/1a4, CTOSIIIUX B OOJACTH 3aIUTHI TPaB U
cBO0OOI Tpak/an);

2) IpOTHBOOOPCTBO (TTAPTHEPHI PACXOAATCS B
MOHUMaHUHM METOJIOB M CIOCOOOB 0obOecreyeHus
3aLIUILIEHHOCTH IPaX</iaH);

3) omHOCTOpPOHHEE B3anMMOjEHCTBHE (OAMH U3
YYACTHUKOB YKIIOHSETCS OT B3aUMOJCHUCTBHSI, a
JPYyToi — cocoOCTBYET AOCTHKEHHIO Lieel nep-
BOTO WJIM COBMECTHBIX IIeNieil);

4) ogHOHaAMNpPaBIECHHOE B3aUMOJIEHCTBUE (OAMH
13 MApTHEPOB MPENATCTBYET JAOCTHKEHHIO 1eeit
JPyTOro, a BTOPOM YKIIOHSIETCS OT B3aUMOJEH-
CTBUSI C TIEPBBIM); 5) KOHTPACTHOE B3aUMOJICH-
CTBHE (OZMH U3 YYACTHHUKOB CTapaeTCsl CONEICTBO-
BaTh JPyroMy, a BTOPOM MpuOeraer K CTpaTeruu
AKTUBHOTO MPOTHBOACUCTBUSA MEPBOMY); 6) KOM-
MIPOMHMCCHOE B3auMOEHCTBUE (TTAPTHEPHI MPOSIB-
JISIIOT OT/AEJbHBIE JIEMEHTHI KaK COICHCTBUS, TaK
Y IPOTUBOACUCTBUS);

7) 0060r0AHOE YKIIOHEHHE OT B3aUMOJICHCTBUS.

WNHCcTUTYT B3aUMOJEHCTBUSL — 3TO HE MPOCTO
MEXaHMUYECKasi COCTaBJISIONIAs  TPAaBOOXPAHU-
TENbHOM CHCTEMBbl WM COINALICHUE MOApa3zie-
JICHUH OpraHOB BHYTPEHHHX JeJl, MyCTh JaKe
CKPEIUICHHBIE CAMBIMH BBICOKUMH U UMEHHUTHIMH
MOJMUCSAMH, & COI03 CHJIOBBIX CTPYKTYp, MPOYHO
0a3upyrolMiics Ha IOPUIMUECKUX U JTYXOBHBIX
OCHOBaX, COIO3, pealn3alys KOTOpOro TpedyeT
BBICOKOT'0 ITpo(heCcCHOHAIN3MA, MY»KECTBA U HPaB-
CTBEHHOCTH. [3, ¢.99]

HemanoBaxHbIM CUUTAETCSI B3aUMOCBSI3b H
B3aUMOJICHCTBHE OpPraHOB BHYTPEHHUX €N IO
oxpaHe 00IIeCTBEHHOTO MOPsIKa U 00ECIIEYCHUIO
O0ILIECTBEHHOI 0€30MacHOCTH € TOCYIapCTBEH-
HBIMU OpPTaHAMH.

D.B. Mapkuna ykazana, 4to: «I¢GheKTrB-
HOCTh O0€CIIEYeHHUs] TPaBONOPSIKA BO MHOTOM
3aBUCUT OT HEMOCPEACTBEHHOM CBS3M MOJULUU
C TOCYIapCTBEHHBIMU OpraHaMU HCIIOIHUTEIb-
"ol Biactu P®. I'maBHasg meibr B3aUMOICHCTBUS
— o0ecrieueHre eIUHCTBA ACHCTBH, B3aUMOIIO-
MOIIU U OObEAMHEHUS YCWJIMK Ui YCIEUIHOTO
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penieHus o0Lmx 3a1ay.

BsaumoneiictBue nonuuun ¢ denepaabHbIMU
OopraHamMH HCIIOJTHUTEIbHON BIIACTH IO OXpaHe
OOIIIeCTBEHHOTO TOPS/IKa M 00eCTedeHus: ooIe-
CTBEHHOU 0€30MaCHOCTH 00€CTICYMBACTCS:

*€IMHBIM TTOHMMAHUEM IOCTABJICHHBIX Mepel
HUMH 3a]1a4, TBEPBIM 3HAHHEM OOIIUX 1 0COOBIX
00513aHHOCTEH ¥ CITOCOOOB MX BBITTOJIHEHUS BCEMU
B3aMMOJICHCTBYIOLIMMH OpraHaMH;

*3HAHHEM OTEPATHBHON 0OCTAaHOBKH;

*HAJMYUEM YCTOMYMBOM M OecriepeOoiHON
CBSI3H, TOCTOSIHHOW B3aUMHOM HH(pOpPMAIIUH O T10-
JYYEeHHBIX HOBBIX JaHHBIX B ONEPATHBHON 00CTa-
HOBKE M JICHCTBHUSX IO OXpaHE OOIIECTBEHHOTO
TopsIIKa ¥ 00ecTiedeHnst 00IeCTBEHHON Oe3orac-
HOCTH.

O.B. MapkuHa Taxxe paccMaTpuBaeT MPUHIU-
TIbl, HA KOTOPBIE OCHOBBIBAETCS] MHCTUTYT B3aHMO-
JercTBys: «B3aumMoaencTsre CTOPOH IMTPOBOAUTCS
Ha OCHOBE MPHHIIAIIOB COOJIOICHHS 3aKOHHOCTH,
CaMOCTOSITENIFHOCTH Ka)K/I0T0 OpraHa B Mpejienax,
MIPEOCTABICHHBIX €My 3aKOHOAATENLCTBOM Poc-
culickoil denepanuy TMOJIHOMOYUN, IPOLIECCY-
aJIbHOM HE3aBHCHMOCTU U MEPCOHAIBLHON OTBET-
CTBEHHOCTH COTPYAHUKOB 32 TOYHOE BBHITIOIHEHHE
COIVIACOBAHHBIX MEPONPHUATHHA 10 BOIPOCAM OX-
paHbl OOIIECTBEHHOTO TMOpSAIKa U OOeCTeueHuUs
0OIIECTBEHHOM 0€30IacHOCTHY. [5]

WHCTATYT OXpaHbl 00IIECTBEHHOTO MOPSAKA U
oOecriedeHrst OOIIECTBEHHON O€30MMacHOCTH He-
MOCPEJICTBEHHO MCXOIUT HE TOJBKO OT B3aHMMOC-
BSI3M OPraHOB BHYTPEHHHX JIEJI ¢ TOCYIapCTBEH-
HBIMU OpPTraHaMH, HO U C OOIIECTBEHHBIMH Opra-
HU3AISIMH.

['epacuMenko A. oueHb MPABHILHO OTMETHII,
9T10: «I((HEKTUBHOCTH 00ECIICYCHUs TPABOIIO-
psiaKa ¥ OOIIeCTBEHHON 0e30MacHOCTH B 3HAYH-
TEJIGHOW CTENCHH 3aBUCHT OT OpPTaHU3aIlH B3a-
UMOICHCTBHSI opraHoB BHyTpeHHux nen (OBJI) ¢
OO0IIeCTBEHHBIMU OObEAMHEHUSIMH TTPABOOXPAHU-
TEJIGHOW HAIpaBIICHHOCTH. YYacTHE HACCIICHUS
npuaaeT MOAPa3JIeNIeHUusIM U CIy>KOaM OpraHoB
BHYTPEHHUX JIeJl JIOTIOTHUTEIbHBIC CHIIBI U BO3-
MOYKHOCTH B 00pB0O€ C TIPECTYITHOCTHIO, IIO3BOJISET
UM OIEPaTHBHO MOIy4aTh TOCTOBEPHYIO HH(DOp-
Maruio o (hakTax TOTOBSIIUXCS, COBEPIITAEMBIX U
COBEpUICHHBIX NpecTymuieHui. [IpoxykTMBHOCTH
B3aumozeiictBust OBJ] ¢ oOmecTBeHHBIME 00Be-
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JTMHEHUSIMH, B CBOIO OY€PE/lb, 3aBUCHUT OT CTETICHU
OpraHm3ani MHPOPMAIIMOHHOTO 00ECTICUCHUS.
(2]

OTnenbHBIM BOIIPOCOM IO HAIPABJICHUIO B3a-
MMOCBSI3M C OpraHaMU BHYTPEHHUX JIeJl B aJIMH-
HUCTPATUBHOU [IEATETBHOCTH CIIy>KaT CpECTBa
MaccoOBOM UH(POPMAITUHL.

Aunbyxtua P. M. ormerun, uro: «KonuenTy-
abHBIE OCHOBBI TOBBIMIEHUS APPEKTUBHOCTH
¢ynkmonupoBanuss OB/l u Bceil mpaBooxpaHu-
TETHHON CHUCTEMBI B 11€JIOM BKIJIFOUAIOT BOIMPOCHI
CUCTEMHOTO B3aMMOJICHCTBUSI OPraHOB BHYTPEH-
HUX JIe]l CO CPEICTBAMU MAacCOBOW WH(pOpPMAILIUU
YU ONpeCNCHUs] OCHOBOIOJATAIONMINX TPUHITU-
MOB B3aMMOJICHCTBHS OPraHOB IMPABOMOPSIKA CO
CMMU, oOmiecTBEHHBIMH OObEIMHEHUAMH, Hace-
JIEHUEM C TEJBbI0 pean3aliil KOHCTPYKTHBHOTO
COTpYAHHUYECTBA B cpepe 3alIUThI IPaB U CBOOO]
rpakaaH, obOecnedeHus: OOIIeCTBEHHOM Oe30-
MACHOCTH. SIBJISSCH HE3aMEHUMBIM HCTOYHUKOM
MHGOPMALIMOHHOTO O0ecredYeHus: 00IIeCTBEHHO-
CTH W BBICTYIIAs HEOOXOAMMBIM OOIIECTBEHHBIM
WHCTUTYTOM, OOECIEUMBAIONIUM JIBYCTOPOHHIOIO
CBSI3b MPABOOXPAHUTEIBHBIX OPraHOB C 0OIIe-
CTBEHHOCTBIO, WHCTUTYTAaMHU TPAXKIAHCKOTO 00-
IIECTBa, CPEACTBa MAacCOBOW HMH(OpManuu BbI-
MOJHSAIOT HE TOJBKO COIMANBbHO 3HAYMMYIO, HO
U MHOTO(YHKIIMOHAILHYIO pOJb B IMPaBOOXpa-
HUTEILHON JICSITEIBHOCTH OPraHOB BHYTPEHHHX
JIeJT, BKITIOYasi CUCTEMAaTHUeCKOe OCBEIIeHUE pa3-
JUYHBIX ACTEKTOB MX (DYHKIIMOHHPOBAHUS B POC-
CHICKOM o01iecTBe». [8, ¢.213]

WNucTtutyT B3aMoieiicTBHS OpraHOB BHYTPEH-
HUX Jies1 B 00oph0e ¢ MPEeCTyNHOCThIO PETYIUpY-
€TCAd He TOJBKO BHYTpU Tocyaapctsa. Bompo-
Cbl OOPBOBI C MPECTYMHOCTBIO PETYIUPYIOTCS Ha
MEXTyHapOIHOM YPOBHE MEXKIY PYKOBOIUTEIsI-
MU IIEHTPAIBHBIX OPTaHOB MCITOJHUTEIIHHOM BIIa-
ctu. Ha mpumMepe MOXKHO yKa3aTb, YTO BOIIPOCHI
B3aMMOJICHCTBHUSI TPABOOXPAHUTEIHHBIX OPTaHOB
Poccun u Aszepbaiikana Ha IPUTPAHUYHBIX Tep-
puTopusx oocyxaanuch 24 oktsaops 2018 roma B
ropozie baky Ha 3aceiaHuy CrieHUAIM3UPOBAHHON
paboueil rpyIbl.

Poccuiickuii MHHUCTp OTMETHII HaCBIIICH-
HBIM, IOCTYNATEJBHBI XapakTep B3aUMOJECH-
CTBWSI IBYX BEJOMCTB B ITOCJIC/THUE TOBI: « AKTH-
BU3HPOBAIMCH KOHTAKThl HA YPOBHE PYKOBOJICTBA

107



POLIS AKADEMIYASININ

MUHHCTEPCTB, MEXIy NPO(GUIBHBIMU MOapa3ie-
JICHUSIMU, TIPUYEM KakK Ha JIBYCTOPOHHEH, TaK M Ha
MHOTOCTOPOHHEH OCHOBEY.

«Kak mokaspIBaeT MpakTHKa B3aMMOICHCTBHUS
OpraHoOB BHYTPEHHHUX JIeJT Pa3IMIHBIX TOCYIapCTB,
JOCTHYh PEATbHOTO ycrexa B 00pb0e ¢ mpecTyTi-
HOCTBIO BO3MOYKHO TOJIBKO COBMECTHBIMHU yCHIIU-
ssMEy, ckazan Bragumup Kosokombiies. [9]

3aBepiiiasi Hay4HYHO cTarbio Ha Temy «lIpaBo-
BbIE I TEOPETUYECKHE BOMPOCHI aIMUHUCTPATHB-
HOHW JIEATETHHOCTH OPTraHOB BHYTPEHHUX JET T10
OpraHM3aIliK B3aMMOJICHUCTBHUS C JPYTHMMHU Opra-
HaMHU B OOpb0E ¢ MPECTYMHOCTBIO» XOTENOCh Obl
BBIIBUHYTD Psijl Tpeiokenuit. Cpenn HUX XoTe-
JOCh OBl yKa3arh:

CO3IaHUE YCIIOBUH JJIsi TIPOBEICHHS MCCIIe-
JIOBAaHUM ITOCBSIICHHBIX TEOPETHUSCKUM BOIIPO-
caM B3aUMOJICHCTBUS OPraHOB BHYTPCHHUX JICN B
00pb0e ¢ MPECTYITHOCTHIO;
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MPOBE/ICHUE CPAaBHUTEIBHO-TIPABOBBIX aHa-
JIM30B MHCTUTYTa B3aUMOJICUCTBUSI OPTAHOB BHY-
TPEHHHX Jie] B 00phOE ¢ MPECTYITHOCTHIO Pa3BHU-
TBIX TOCYJapCTB;

YCOBEPIICHCTBOBAHUE MHCTUTYTA B3aUMOJICH-
CTBHUSI OPraHOB BHYTPEHHUX JIel1 B Ooph0e ¢ Tpe-
CTYIHOCTBIO C APYTUMHU (PYHKIMAMHU U (HOPMHUPO-
BaHHUE MEPCIICKTHUB,

pa3BUTHE W COBEPIICHCTBOBAHUE HHCTHTY-
Ta B3aMMOJICHCTBHSI OPraHOB BHYTPEHHHX JIEN B
00prOe C MPECTYMHOCTHIO C JPYTUMH TOCyAap-
CTBEHHBIMH OpraHaMH [0 peai3aluy TpaB |
cBOOOJI YeJIOBEKA U TPaKIAaHNHA;

YCOBEPIICHCTBOBAHUE HWHCTHTYTA COTPYIHH-
4yecTBa M B3aMMOJICHUCTBHSI OPTaHOB BHYTPEHHHX
nen B 00pb0e ¢ MPEeCcTyMHOCThIO TOCYAapCTBEH-
HBIX OPTaHOB C TPAXKIAHCKUM OOIIECTBOM IO pe-
aJIM3aIMy TIPABOOXPAHUTEILHON (DYHKIIMH TOCY-
JapcTBa.
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Maryam Javadova, Dilara Guluzade

Sahin Siikiirov
Cinayatkarhqla miibarizods daxili islor orqanlarimin inzibati foaliyyatinin
digar orqanlar: ilo qarsithqh@mn taskili iizra hilquqi vo nazari suallan
Xiilasod

Elmi maqalods miiallif torafindon qarsiligligin mazmunu, qarsiliqligin gézlonilmasinin yiiksok
naliyyatlorin aldo olunmasina sabab va soraitin yaradilmasi barads vurgulanir. Dovlat hakimiyyati,
yerli 6zlinliidarsetma orqanlari arasinda qarsiliqliq institutunun gozlonilmesi, qarsiliqliq prin-
sipinin riayat edilmasi barado elmi moaqalodo qgeyd olunur. Bu sahads alimlorin, praktiki is¢ilorin
aragdirlmalari, xilisuson ictimai qaydanin, ictimai tohliikssizliyin tomin eilmasi, cinaystkarligla mii-
barizads daxili islor orqanlarinin inzibati faaliyyetinin togkilati formasimin qarsiliqli olaraq olagolori
barads aciqlanir.

Mogalonin yekununda bir sira elmi naticalor tokliflor olunur.

Shahin Shukurov
Legal and theoretical questions on the organization of interaction of internal affairs bodies
with other bodies in the fight against crime.
Summary

The author emphasizes the content of the interaction, the expectation of interaction, and the creation
of conditions for achieving high intentions in the article.

Expectation of the institution of interaction between state authorities and local self-government
bodies, and the principle of reciprocity is mentioned in the scientific article. Scholars’ research and
practical comments are particularly relevant to the interaction of internal affairs agencies with public
order, public security, and the organizational form of administrative activities in the fight against
crime.

A number of scientific results are presented at the end of the scientific article.
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Ka(eapbl AAMUHUCTPATUBHOM AesTeabHOCTH OB/I

Huzxeropoackoit akagemun MBI Poccun

JIN3YHOB A.C.

Crapmmii npenogasare/ib

Ka(eapbl AAMHUHUCTPATUBHOM AesTeabHOCcTH OBJI
Huxeropoackou akagemuu MBJI Poccru kanauaar opuanyecKux HaAyK

VIIK 342
BBK 67

AKTYAJIBHBIE BOITPOCHI
KOMIIJIEKTOBAHUSA JEXKYPHBIX UACTEM
TEPPUTOPUAJIBHBIX OPTAHOB MBJ POCCHUHA
KBAJINOUIINPOBAHHBIMHU KAJIPAMHA

KiroueBble ciioBa: JeXypHas 4acTh, MOJIH-
IIUs1, TIOATOTOBKA W TOBBIIICHUE KBaTH(PUKAIUU
COTPYAHMKOB JICKYPHBIX YacCTEH.

Key words: duty unit, police, training and ad-
vanced training of employees of duty units.

exypHas 4acte MBJl Poccun —

CTPYKTYpPHO€ MOAPA3AEICHUE IOJIH-

[IUU, Ha KOTOPOE BO3JIOKEHBI (DYHKIIUH
ONCpPaTUBHOrO yNPABICHUSI B CUCTEME OPraHOB
BHYTpeHHUX Aen Poccuiickonn denepanuu.

JlexypHbIe 4acTu TEPPUTOPUATIBHBIX OPTaHOB
MBJI Poccuu sIBASIIOTCSL IEHTPOM ONEPATUBHOTO
YIPaBJICHHUS.

NX 0CHOBHBIMM 3a7jauaMU SIBJISIFOTCSI:

-coop u ananu3 mHpopmaruu 00 OmepaTuB-
HOM 00CTaHOBKE;

-IPMEM M PETUCTpalus MMOCTYNUBLIMX 3a-
SIBIICHUH, COOOIICHW W WHOW WHGOPMAIUH O
MPECTYIUICHUSX, 00 aJIMUHUCTPATUBHBIX MPABO-
HapyUIEHUSX, O MPOUCIIECTBUAX, MIPUEM HHBIX
oOpamenuit rpaxaan Poccuiickoit ®@eneparnum,
WHOCTPAHHBIX FPpaXKAaH U U1 6€3 Ipak/1aHCTBa,
a TaKxke obecrieueHre CBOEBPEMEHHOTO pearupo-
BaHUs 12 HUX;

-yIpaBiieHue KOMIUIEKCHBIMHA CUJIAMU U CPEJI-
CTBaMH OPraHOB BHYTPEHHHUX JIeJ M0 obecreye-
HUIO TPABOMOPSIKA B OOIIECTBEHHBIX MECTaX,

ydacTue B UX MOJTOTOBKE K HECEHUIO CITYkKOBbI;

-o0ecrieyeHUe ONOBELICHUSI O HENocpe-
CTBEHHOM MOJATOTOBKE K NEpeBO1y Ha paboTy B
YCJIOBUSIX BOEHHOTO BPEMEHH, O BBEACHHUU CTE-
MeHEeW TOTOBHOCTH, O BHE3allHOM HamnaJeHUU
MPOTUBHUKA, O Hayaje BBINOJIHEHUS MEpOIpH-
ATUNA MO0 TpakJaHCKOW 00OpOHe, a Takxke 00e-
CIICUEHHUE OTOBELICHUS MO0 TUIaHy AEHCTBUI mpH
Ype3BbIYaHBIX OOCTOSATENbCTBAX.

Hcxons W3 3TOro AEKypHbIE 4acTU TEppH-
TopuaiabHbix opraHoB MBJ[ Poccum sBusitorcs
B)KHEUIIIUM 3JIEMEHTOM B CHCTEMbI YIIPABICHUS
B OpraHax BHYTPEHHUX Jed. VIMeHHO UM mpu-
Cyl Bce (PYHKIMM YIIpaBJIEHUS — 3TO U OpraH
OTIEpaTUBHOTO YTMpABJICHUS HapsIaMu, 3ajeil-
CTBOBAaHHBIMU B 00€CTICUEHHUU OOIIECTBEHHOTO
MOpsIIKa ¥ MPOTUBOACUCTBUS MPECTYMHOCTH, U
KOOPJIMHATOP JEATEIbHOCTU CHUJI U CPEJICTB BCEX
MOJpa3/eICHU OopraHa BHYTPEHHHUX J€Jl B BO-
Mpocax OXpaHbl OOIIECTBEHHOTO MOPSAKA, YTO
noareepxkaaercs tesucom M.K. Kymsimeson,
COIIaCHO KOTOPOMY «Ha JIeXKYpPHYIO 4acThb BO3JIO-
YKEHBI 33J1a49M 110 HETPEePhIBHOMY cOOpy U obpa-
00TKe nmocTynaromeil HHpopMaIu 0 COCTOSHUH
OlepaTuBHONM OOCTAaHOBKH, BBIPAOOTKE YyIpaB-
JICHYECKUX PEIICHUI 110 MaHEBPY HapsIaMu TIPU
e€ U3MEHEeHUH, CBOEBPEMEHHOMY MH(OpMUpPOBa-
HHUIO PYKOBOJICTBA U KOHTPOIIIO 3a peaju3anueit
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IIPUHMMAEMBIX B CBS3M C ATUM PELICHUN U IOpPY-
yeHuii» [1]

3aaun CTOSALINE Mepes IeKYPHbIMU YacTIMHU
B IOJIHOM 00BEME, ONEepaTUBHO U Ka4yeCTBEHHO
CMOTYT BBIIIOJIHATH TOJIBKO ITOATOTOBJIEHHBIE CO-
TPYHUKHU JEKYPHBIX 4acTEN TEPPUTOPUATIBHBIX
opranoB MBJI Poccun. OneparuBHBIM AEXKYp-
HBIM, JIMLAM, BBIIOJHSIOUIUM HX OOS3aHHOCTH
BO BpeMs UX OTCYTCTBHUS, JJIsi Kau€CTBEHHOIO
BBITIOJIHEHHS 33724, HEOOXOAMMO OYE€Hb XOPOIIIO
3HAaTh TEPPUTOPHUIO paliOHA, CHJIbI U CPEICTBA,
3a/IeHCTBOBAHHBIE B OXpaHE OOIIECTBEHHOTO
nopsiaka. Takke He0OXOIMMO 3HATh JIMYHBINA CO-
CTaB, BXOISLIMI B CJIEICTBEHHO-OIEPATUBHYIO
rpynny (COI'), rpynmy HemenjaeHHOro pearu-
posanus (I'HP) u apyrue Hapsiibl, UX eJI0BbIE
KayecTBa M NpodeccuoHalbHble HaBBIKH. [
YMEIIOTO yIpaBlIeHUsT HEoOXoAuMo 001anaTh
ONpENEIEHHBIMU TICUXOJOTUYECKUMHU HaBBbIKa-
MH, TBEPAO 3HaThb HOPMATUBHO-IIPABOBHIE AKTHI,
PENIaMEHTUPYIOLIUE NIEATENBHOCTD PA3INYHBIX
CITy’k0 ¥ TIOfIpa3/ieIeHnH, a Takxke 00aiaTh op-
raHU3alMOHHBIMU HaBbIKAMU

OT COTpYyOHUKOB JIE€KYPHOW YacTH TEPPUTO-
puaneHbix opranoB MBJI Poccun B 0CHOBHOM
3aBUCUT OpraHU3allds OINEPATUBHOIO B3aHMO-
NEHCTBUS, OHU OCYILIECTBIISIIOT pa3padOTKy u
BHOCAT HauaiabHUKy OMBJI npennoxenus mno
OCYILECTBIICHUIO HEOTIIOKHBIX MEP pearnposa-
HUS HA U3MEHEHMS B ONEPaTHBHOW OOCTaHOBKH.
Tak >xe OHM BHOCAT IPEIUIOKEHUST PYKOBOACTBY
OMB/I 0 coBepiIeHCTBOBAaHUHU MOPSIIKA TIPOXOXK-
JIeHHsl ONIepaTUBHON MH(pOpPMAlUU B BBHIIECTOS-
mui TepputopuaneHbii opran MBJ[ Poccun,
YKpPEIUIEHHE MEXBEJIOMCTBEHHOTO HH(pOpMalu-
OHHOTO B3aumojencTBus. s 3Toro HeoOXoau-
MO 3HaTh CTPYKTYPY PETMOHAIIBHOIO YIIPABJICHUS
BHYTPEHHUX JI€], a TaK ke 0COOEHHOCTH COCel-
HUX TeppUTOpHANIbHBIX opranoB MB/I Poccun.

Bcemu sTumMu 3HaHUSAMM M HaBBIKAMHU, Ha
Hall B3IV, MOTYT 0oOJajaTh Julla MPOIIEAIINe
CIELUAJIbHYIO ITIOATOTOBKY, UMEIOIIHE 10CTAaTOY-
HBIH ombIT paboTel B monunuu. [lepedpazupys
KpbUIatyto ¢pasy: «Tearp HadyMHAETCs ¢ BewIas-
KM, a OT/Ie] MIJINIUH (TIOJIMIUK) — C AeKYPHOH
yacTu», MOKHO ckazaTh: «Paborta ornena mosnu-
LMY HAUMHAETCs C pabOoThl IEXKYPHOU 4acTH».
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[Ipomenmme cokpalieHus B CUCTEME MUHU-
CTepcTBa HE OOOLLIM CTOPOHON U JIEKYpHBIC
4acTH, KOIJla HEKOTOPBIMU PYKOBOAMUTEISIMU
TeppuTopuanbHbix opranoB MBI Poccun 6bimn
MPUHSTHI PELIEHUSI O COKPAIEHUU JUYHOTO CO-
CTaBa JEKYpPHBIX CMEH J0 MHUHUMAJIBHO JAOITY-
CTUMOM 4nciIeHHOCTU. COOTBETCTBEHHO, B CBSI3H
C COKpaILlEHUEM ITOBBICUIIACH HAaIPy3Ka HAa OCTAB-
IIMXCS COTPYIHUKOB, YTO, B CBOIO OYEpPE/Ib, ITPU-
BEJIO K YacTON CMEHSEMOCTH Ha JOJKHOCTSX B
NEeKypHOM 4yacTH. B pesynbprare Ha JOIKHOCTH
CTalll Ha3HAyaThbCsl COTPYIHUKH, HE HMEIOIIHE
COOTBETCTBYIOIIIETO ONbITa KaK B OOLIMX BOIPO-
cax JeATEIbHOCTH IMOAPA3JEICHUN IO,
TaK ¥ 3HaHWM, HEOOXOJUMBIX JIJIs1 PabOTHI C MPO-
TPaMMHBIM 00€CTIeYeHUEM.

Crnenyer OTMETUTb, UTO paHee, B MEPUOJ J0
npoBeseHus npecioByToil pehopmsl MB/] Poc-
CHUH, CYIIIECTBOBaJIa anpoOUpPOBaHHAS BPEMEHEM
IIpaKTHUKa KOMILJIEKTOBAHUS JAEKYPHBIX uacTeil
OpraHOB BHYTPEHHMX JieJl COTPYAHUKAMHU, UMe-
IONIMMH, KaK TPaBWIIO, BBICIIEE 0Opa3oBaHUE U
CTaXX MPAKTHUUECKOU CITy>KObI HE MeHee TPEX JIET.

B nacrosimiee BpeMs HazHau€HUE Ha JOJHKHO-
CTH COTPYIHHUKOB JI€KYPHBIX 4acTel OCYLIECT-
BISIETCS B OOIIEM MOpSAJKE, YCTaHOBICHHOM
npaBoBbiMu aktaMu MBJI Poccuu, a nMeHHO: B
coOoTBeTCTBUM ¢ TpeboBanusmu [Ipukaza MBJI
Poccumn ot 1 deBpans 2018 . Ne 50 «O6 yTBepx-
nenun llopsaka opraHuM3anuu  MPOXOXKIACHUS
CITy»OBbI B OpraHax BHYTPEHHHX Jes Poccuiickoii
@enepauun» A8 HA3HAUEHUS Ha JIOJDKHOCTH
CTapIIero Ha4aJbCTBYIOIIETO COCTaBa OPraHOB
BHYTpeHHUX Jen Poccuiickoii @enepannu oos13a-
TEJIbHO HAJIMYUE CTaXka CIyKObl B OpraHax BHY-
TPEHHUX JIe]T HE MeHee 3 JIeT WK cTaxa (OIbITa)
paboThI 1O CIEUAIBbHOCTH HE MeHee 4 JIeT; Ha
JOJKHOCTH CPEHEr0 HauyallbCTBYIOLIErO COCTa-
Ba OpPraHoB BHYTpeHHUX nen Poccuiickoir Pe-
Jiepalyy - He MEeHee 2 JIeT WIM CTaka (OIbITa)
paboTHI IO CIIENMAIBHOCTH HE MeHee 3 et [2].

C onHO¥ CTOPOHBI, 3TO, 0€3yCIIOBHO, 00IeTYa-
eT npobJeMy KOMIUIEKTOBaHUS MOApa3/ieiIeHH
JEKYPHBIX YacTell B COBPEMEHHBIX YCIOBUIX Ka-
JPOBOTO AePUINTA, OAHAKO, C IPYroil CTOPOHBI,
3TO OTPULIATENILHO CKa3bIBAE€TCS HA YPOBHE IPO-
(eccroHanu3Ma COTpyAHUKOB.
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B Hacrosiiiee BpeMsi TOMOILIHUKH ONEPATHB-
HOTO JIEKYPHOIO TEPPUTOPUAIBHBIX OPraHOB
MBJI Poccun mnpoxomsr mpodecCHOHATHHYIO
MOATOTOBKY JIMIL PAIOBOTO COCTaBa U MJIAJIIIETO
Ha4YaJIbCTBYIOIIETO COCTaBa, BIIEPBHIC MPUHSITHIX
Ha cinyk0y B Oopranbl BHYTpeHHUX Jen Poccuii-
ckor dDepepanuu, MO AOHKHOCTH CITY>KaIIero
«ITonmuuernckuit». [IpumedarenbHO, 4TO y MHO-
TUX U3 HUX B JIOJDKHOCTHOM pEIIaMEHTE IPUCYT-
CTBYET IyHKT, 4TO BO BpeMs OTCYTCTBHS OIepa-
THUBHOTO (CTapIIero) JeKYPHOrO OHH UCTIOTHSIFOT
€ro 00sI3aHHOCTH W TIOJIB3YIOTCSl €r0 TpaBaMH.
Takum 00pa3oM, MOXXHO CIIPOTHO3HPOBATH CH-
Tyaluio, NpU KOTOPOM COTPYAHHUK, HUMEIOIIUI
npakTuueckuii onbIT padorsl B MBJ[ Poccun
MeHee OJTHOTO roja, Oy/eT HaJeNeH MOJTHOMOYH-
SIMH B JCKYPHBIE CYTKH PYKOBOAHWTH HapsaaMu
U pacu€Tramu, MPUHUMATh MEPbI K OpraHu3aIuu
PACKpBITUSL NPECTYIUICHUH N0 TOPSYUM CclieaM
U BBINOJHATH APYTHE aJIMHUHHCTPATUBHO-Opra-
Hu3armoHHble GyHkmuu. CriocobeH 1 oH OyaeH
CIIPaBUTHCA C 3TUMH 3a7a4amMu’? YBBI, HO MBI HE
WCIBITHIBAEM OOJNBIINX MILTIO3UI HA ATOT CUET.

Takum 00pazoM, MTPUXOAUTCS KOHCTATHUPO-
BaTh, YTO Ha MPAKTUKE CErojiHs B IMOIpa3fe-
JCHUSAX JEXKYPHBIX 4YacTel TEepPPUTOPHAIBHBIX
opranoB MBJl Poccum 3auactyro Ha3zHa4aroT-
Cs M IPUBJICKAIOTCS COTPYAHUKU, HE MMEIOIINE
JIOCTATOYHBIA YPOBEHBb MOJATOTOBKH JUIsI BBITION-
HEHHUSI BO3JIOXKEHHBIX Ha HUX YIPaBICHUYECKUX
(YHKIMI, B pe3yabTare Yero B 1[eJIOM CHUKAETCS
3P PEKTUBHOCTh NEATEILHOCTH TEPPUTOPHAIIB-
HbIX opranoB MBJI Poccum.

Heo6xoammo oTMETUTH, YTO B COOTBETCTBUU
C MOJIO)KEHUSIMU BEOMCTBEHHBIX HOPMAaTUBHBIX
MIPaBOBBIX AKTOB, B CBSI3U CO CITy:K€OHON HEOOXO-
JUMOCTBIO 00SI3aHHOCTH MO JOJKHOCTH OTepa-
TUBHOTO JICKYPHOTO (TIOMOIIIHHKA ONEPaTUBHOTO
JEKYPHOTO) MOTYT OBITh BPEMEHHO BO3JI0KECHBI
Ha COTPYAHHUKOB JIPYTUX IMOAPA3JEICHUN Teppu-
topuainbHoro oprana MBJI Poccuu. Kak npasu-
710, 3TO Hanbolee MOJATOTOBICHHBIE COTPYIHHKH,
BIIAJICIONIHE OTEPAaTUBHON OOCTAaHOBKOM, 3HAIO-
IIME TEPPUTOPHIO OOCTYKUBAHHUS, TIO CBOUM JIe-
JIOBBIM KaueCcTBaM CIIOCOOHBIE TPUHUMAThH CaMO-
CTOATENIbHBIE U TpaBUJIbHbIC pemieHus. C HUMH
OpraHHU3yeTCs IPAaBOBas U CIIy:KeOHAas MOATOTOB-
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Ka I10 HalpaBJICHUSM OINEPATUBHO-CIYKEOHOMH
JEATEIIBHOCTH COTPYIHHUKOB JCKYPHBIX YaCTEH.

[Io HameMy MHEHUIO, UMEHHO W3 YHCJIA CO-
TPYIHUKOB IIOAPa3ACICHUN TEPPUTOPUATIBHBIX
opranoB MBJ[ Poccum Ha KOTOpBIX BPEMEHHO
ObUIM BO3JIOXKEHBI 00S3aHHOCTU IO JIOJKHOCTH
OINIEPATUBHOIO JEXYPHOTrO (ITOMOIIHUKA Onepa-
TUBHOT'O JIEKYPHOT'O) W JOJKHBI BIIOCJIEICTBUU
KOMIUIEKTOBAaTbCSl  KaJpbl JEKYPHBIX YacTei.
NMEeHHO 3TH COTPYIHUKH, KaK NPABUIIO, 3HAKOT
TEPPUTOPUIO, COLUAIBHO-DKOHOMUYECKHUE OCO-
OEHHOCTH U PYKOBOJICTBO pailoHa, a TakK ke 00ia-
Jal0T MPaKTU4YECKUM OMbITOM. CyIllecTByeT MHe-
HUE, YTO UMEHHO M3 IIOMOIIHUKA ONEPATUBHOIO
JIEKYPHOTO «BBIPACTAET» OIBITHBIN JI€KYPHBIN.

IlonroroBka COTpYyAHMKOB JEKYPHBIX 4acTeH
TeppuTOopuaibHeIX opranoB MBJ[ Poccum 310
OJJHO M3 CaMbIX OTBETCTBEHHBIX HAIPABICHUU
oOyuenus. Ilpenonasarenu, He UMerOIUE OIbI-
Ta pabOThl B JEXKYPHBIX YacTsAX, HE BCErJa MO-
I'YT YBA3aTh TPeOOBaHMsSI HOPMATHBHO-IIPABOBBIX
AKTOB CO CJIOKMBILEHCS MPAaBOIPUMEHUTEIBHOU
MIPAKTUKOH, OCOOCHHOCTH B3aUMOJAEHCTBHS C
MIPOKYpAaTypoO, CIEACTBEHHBIM KOMHUTETOM pail-
OHa, a TaK k€ C COTpyAHHMKaMHu (erepanbHOM
CIIy’KObl 0€30MaCHOCTH, KYypUPYIOLIUMH TEppH-
TopuanbHble opranbl MBJI Poccun. Ot npe-
MIOJaBaTeNN JOJKHBI UMETh COOTBETCTBYIOLIUI
JIOTYCK C CEKPETHON MH(POPMALIUH.

O06o00mast ckazaHHOE, CHIElaeM CIEIYIOIIHe
BbIBO/IbI. PerieHne npoGiemMbl OBBILIEHUS YPOB-
Hs [IPAaBOBBIX 3HAHUU M OPraHHU3alMOHHBIX Ha-
BBIKOB KaJpOBOTO COCTaBa JEXYPHBIX YacTeil
TeppuTtopuaibHoro oprana MB/I Poccun, no Ha-
IIeMy MHEHHIO, TpeOyeT NMPUHSITHUS CIEAYIOLINX
OpraHU3alMOHHO-IIPABOBBIX MEp:

Bo-nepBbIX, 3aKpenuTb B BEIOMCTBEHHBIX
HOPMaTHBHBIX IIPABOBBIX aKTaX

MB/I Poccun nosioxkeHue 0 ToM, YTO Ha JTOJIK-
HOCTb OIIEPATUBHOIO J€XKYPHOIO AEKYpPHOH ya-
CTU TeppuUTOpHaNIBbHBIX opraHoB MBJI Poccun
MOXeET OBITh HAa3HAYEH TOJILKO COTPYIHUK HMe-
IOIUNA OTBIT OTIEPATUBHO-CIYKEOHOU pabOTHI B
nHBIX noxpaszaeneHusx MBJI Poccun He menee
3-x JIeT.

Bo-BTOpBIX, B KaXJIOM TE€pPUTOPHATBHOM
oprane MB/I Poccun nomkeH ObITh CO3aH Ka-
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JIPOBBI pE3€pB OIEPATUBHBIX JACKYPHBIX, B
KOTOPBIA JOJDKHBI BOWTH JIMIA, IMPOXOISALINE
ciyx0y B npyrux nonpasaenenuit MBJl Poccun
Y TIpOLIENIINE CHeNHaNbHyI0 TOAroToBKY. O0s-
3aHHOCTH 0 0OYYEHHIO COTPYAHHKOB KaJPOBOTO
pe3epBa JEXKYPHBIX YacTe CIEAYET BO3JIOKHUTH
Ha oOpaszoBarenbHble yupexaenus MBJI Poc-
CHUH, HMEIOIIHNE COOTBETCTBYIOIIYK) Marepu-
AIbHO-TEXHUYECKYI0O OCHOBY (TIOJIUTOHBI, TEMa-
TUYECKUE KaOMHETHI U JIp.), @ TaKKe KaJIpOBbIi
npodeccopa-mpenoaaBaTeNbCcKuil  MOTEHIIHAT.
Ha cerogusmmauii 1eHs U3 00pa3oBaTeIbHBIX Op-
ranuszauuii MB/[ Poccun, B cOOTBETCTBUU C MPO-
¢bunuzanueil 1esaTenbHOCTH, OCYIIECTBISET NO-
TOTOBKY KaJpOB IS MOAPA3ACICHUN JEKYPHBIX
yacTel Tosbko KazaHckuii 1opuandecKuii MHCTH-
TyT MBJI Poccuu, uto B mMacmitabax Be1oMCTBa
HenocrarouHo. B Hwkeropoackon akanemuu
MB/] Poccuu opranmnzoBana npodeccuoHaibHas
MOATOTOBKA JIUL PSIAOBOTO COCTaBa U MJIAIIIETO
Ha4aJIbCTBYIOILIETO COCTaBa, BIIEPBbIE MPUHSATHIX
Ha ciyk0y B opraHbl BHyTpeHHHX Jei Poccuii-
ckon @exepanuu, 1O JOHKHOCTU CIY’KAILLETO
«ITomunetickuity ¢ npodeccuoHaTbHO-CIIeIHa-
JM3UPOBAHHBIM LUKIOM II0 BapUaTUBHOW JuC-
LUIJIMHE «AKTYaJbHbIE BOIIPOCHI AEATEIBHOCTH
MOAPA3AECIEHUN ASKYpHbIX vacTei». B Huxke-
ropoxackou akangemuun MBJl Poccun HakomeH
3HAUUTENIbHBIN OMBIT MOATOTOBKH COTPYIHUKOB
JUIS. TIOAPA3JEICHUN JEXKYPHBIX YaCTEH TeppH-
TopuaiabHbix opranoB MBJ[ Poccun mo mgomos-
HUTEJIBHBIM TIPO(ECCHOHAIBHBIM TIpOoTpaMMam
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MOBBIIICHUS KBATH(PUKAIIUN U TIEPETIOATOTOBKH.
B cBs3u ¢ aTuM naHHOe 0OpaszoBaTenbHOE Y-
peXACHUE TAKXKE MOXKET IMPETEHIO0BAaTh Ha 3a-
KpeIUIeHHe 3a Hel JOMOTHUTEIBHOTO PO —
«IToaroToBka COTpYAHHMKOB JI€KYPHBIX YaCTE».

B-Tperbux, 3aHATHS C COTPYAHUKAMU KaJIpo-
BOTO pe3epBa JEKYpPHBIX YacTeW CleIyeT opra-
HU30BBIBATH HEMIPEPHIBHO U B YCJIOBUSIX CaAMOTO
TEPPUTOPUAIBHOTO TOAPA3IEICHUs IO MECTy
MPOXOXKACHUSI UX CIyKObl. B mensx coxpane-
HUS TMPEEMCTBEHHOCTH NPAKTUYECKUX 3HAHUI
U MpoQeCCHOHATLHOTO OIBbITa IOJlaraéM BO3-
MOXXHBIM BBECTH B TE€PPUTOPHAIBHBIX OpraHax
JOJDKHOCTh KOHCYJIBTAHTa IO OpraHU3aluu pa-
OOTBI IeXKypHOU yacTu. Ha 3TH TOIKHOCTH MOXK-
HO TIPUHUMATh JIHI], UMEIOIIHUX OMBIT PaboThl B
JIEKYPHOU yacTu He MeHee 10 JIeT, TOJI0KUTENb-
HO ce0sl 3apeKOMEHJIOBABIINX, YBOJEHHBIX CO
cyx061 MBJ] Poccun B cBSI3M ¢ BBIXOJOM Ha
neHcuto. OJHOBPEMEHHO C 3TUM, [10JIaraeM, 4To
MIpU OpraHu3aIMi 00yUeHUsSI B YCIOBUSAX TEPPH-
TopuaibHoro oprana MBJl Poccun HeoOxoammo
MIPHUBIIEKATh COTPYIHUKOB U paOOTHUKOB 00pazo-
BaTeJbHBIX yupexkaeHni cucremsl MBJ[ Poccun
JUTSl IPOBEJICHUS BHIC3/IHBIX 3aHSATUH.

[Tonaraem, 4yTO NaHHbBIE MPENTIOKEHNUS MOTYT
OBITh TOJIE3HBI I COBEPIICHCTBOBAHUS 00yde-
HUS COTPYIHUKOB JIEKYPHBIX YACTEH HE TOJBKO B
Poccuiickoit @enepannu, HO U B CTpaHax MOCT-
COBETCKOTO MPOCTPAHCTBA, KOTOPBIE OIU3KH HAM
M0 TPaBOBOM OpraHu3anuu paboThl MPaBOOXpa-
HUTEJBHBIX OPTaHOB.
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Kpacasun H.H., JIuzynos A.C.
AHHOTaAIU

B mpemaraemoii HayuHOW cTarhe 00O3HaueHa MpoOJeMa KOMIUIEKTOBAHUS JIEKYPHBIX YacTel
TeppuTopuabHEIX opranoB MBJI Poccun kBanudunupoBanHsiMu KajapaMmu. Clienanbl BBIBOIBI O
HEOOXOIMMOCTH OpraHU3ally HEMPEPBHIBHOTO 00yUEHHs ATUX COTPYIHHKOB HE TOJBKO B 00pa3oBa-
TenbHBIX yupexaeHusx MBJl Poccun B pamkax nepBOHA4aJIbHOW ITOATOTOBKY U IOBBILIEHUS KBa-
nuduKanuU, HO U B TEPPUTOPUAIBHBIX OpraHax Mo MECTy IMPOXOXKICHUs uxX ciyxkObl. Kpome sToro,
000CHOBaHa HEOOXOIUMOCTD JOMIOJIHUTH NIepeueHb TPEOOBAHMIA ISl JIULL, TPETSHIYIONNX Ha JTOJDK-
HOCTb OTIEPATUBHOTO JIC)KYPHOTO ACKYPHOM YaCTH, B BHJI€ HAJTMYHUS OIBITA ONEPATUBHO-CITYKEOHON
paboThl B HBIX noapazaeneHusx MB/] Poccun ne menee 3-x et

Krasavin N.N., Lizunov A.S.
Abstract

The proposed scientific article outlines the problem of staffing the duty units of the territorial
bodies of the Ministry of Internal Affairs of Russia with qualified personnel. Conclusions are drawn
about the need for the organization of continuous training for these employees not only in educational
institutions of the Ministry of Internal Affairs of Russia as part of initial training and advanced training,
but also in the territorial bodies at the place of their service. In addition, the need has been substantiated
to supplement the list of requirements for persons applying for the post of the operational on-call duty
in the form of at least 3 years of operational-service experience in other divisions of the Ministry of
Internal Affairs of Russia.
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KAaHIMIAT IOPUINYECKHX HAYK, JOLEeHT, J0LeHT KadeApbl YTOI0BHO-IIPABOBBIX
aucunuine KpuBopoxkckoro gakyasrer HannonaasHoro ynusepeurera «Onecckas
wpuanveckas akagemus» . Kpuoii Por, Ykpanna
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B3IJISI] HA UCTOPUIO PABBUTHS IOBEHAJIBHOM
IOCTUIIUHU B KOHTEKCTE COBPEMEHHOTI'O
AIMUHHUCTPATUBHO-ITPABOBOI'O
PETI'YJIMPOBAHUA

Acar sozlor: inzibati-hiiquqi tonzimlomo,
usagqlar, tarix, yetkinlik yagina ¢atmayan, yuvenal
adliyya.

KawueBbie cjioBa: aJIMUHHCTPATUBHO-TIpa-
BOBOE PEryIMpOBaHUE, I€TH, UCTOPHS, HECOBEp-
HICHHOJICTHUH, IOBEHAIbHAS IOCTHIINS.

Keywords: administrative and legal regu-
lation, children, history, minor, juvenile justice.

Al MPEACTABICHUS O MUPE U O TOM,

KaK OH paboTaeT, HeM30eKHO 3aBUCST

OT TepUo/ia BPEMEHHU, B KOTOPOM MBI
*uBeM. TOUHO Tak U uaeu o 1enecooOpa3HOCTH,
HA3HAYCHUU W JIydllleM crnocode (yHKIHOHU-
pOBaHUSI CUCTEMbI IOBEHAJIHLHOW FOCTUIIMU 3aBU-
CAT OT CTENEHU MEXIYHApOAHOTO IPU3HAHHUS
[IEHHOCTH TIpaB YeNIOBEKa B IIEJIOM M PEOCHKA B
YaCTHOCTH, Pa3BHTUS IPYTUX (PHIOCOPCKO-TY-
MaHHUCTUYECKUX KOHLEMUUW, COLUaIbHO-IKO-
HOMHUYECKHUX U KYIbTYPHO-TPaTUIIMOHHBIX (Dak-
TOPOB OTJEIBHBIX CTPAaH W HAPOAOB. DTU UICHU
BO3HMKAIOT B OIPEACIICHHbIE UICTOPUYECKHE MO-
MEHTBI U OTPAXKAIOT UCTOPUUECKHUE YCIOBUSI TOTO
WM uHoro BpeMeHu. B cBoe Bpems A. H. IlItur-
JIUI] CIIPaBeIJIMBO 3aMevall: «4TOOBI OCHOBATEIb-
HO 03HAKOMUTKCS C TFOOBIM HayYHBIM BOIIPOCOM,
HEO0OXOMMO TPOCIEIUTh MPOIECC €ro UCTOPH-
yeckoro aBmwxeHus» [1, c. 3].

NHCTUTYT 1OBEHAJNbHOM IOCTULMKA B HUCTO-
puUYecKuX MmacmTadbax SBISETCS OTHOCHUTEIBHO
MOJIOJBIM siBIeHHMEM. Ero pasButue B YKpanHe
UMEET ellle MeHee JONTHIA MyTh 1, BOOOIIIE TPex-
JIEBPEMEHHO TOBOPUTH O €r0 3aBEPIICHHOCTH.
OtnenbHbIEC MPOSIBICHUS IOBEHABHOW FOCTUIIMHU
Ha TEPPUTOPUM YKPAUHCKUX 3€MEJb CBSA3aHBI

C HCTOPUYECKUMHU OCOOCHHOCTSIMH IPaBOBBIX
CUCTEM U COLIMAJIBHBIX MPOLIECCOB TEX rocynap-
CTBEHHBIX O0Opa30BaHUM, B COCTaB KOTOPBIX Ha
OTIpEe/IeIEHHOM HCTOPUYECKOM 3Tarie BXOJWIH
YKpauHCKue Tepputopun. Brpouewm, st Hanbo-
Jiee TIOJTHOTO TOHUMAaHMsI OOIIUX TEHEHIIUM 3BO-
JIOLUU IOBEHAJbHOW IOCTUIIMM 3TOT WHCTHUTYT
CJIelyeT paccMaTpuBaTh B MUPOBOM MaciuTade.
BHuMaHue cO CTOPOHBI YUEHBIX K UCTOpUYE-
CKHUM acleKTaM IOBEHaJbHOW IOCTUIIMH IIPEUMY-
IIECTBEHHO BOIUIOIIAETCS B MCCIENOBAaHUAX IO
TEOpUHU U HCTOpUHU rocynapcrtsa u npasa (H. H.
Kpecrorckas, H. B. Opteiackas, H. H. IlITbiko-
Ba), KOHCTUTYIIMOHHOTO npaBa (M. P. Apnientbe-
Ba, JI. B. XanaxmeznoBa), yrosoBHO-IIpPaBOBBIX
(YrOJIOBHO-TIPOTIECCYaNIbHBIX)  HCCIIEIOBAHMSIX
(A. C. ABronomos, O. 0. Augpusinosa, B. H.
bypaun, H. U. KynpsiBuesa, I. Maptun, P. CkotT
Paiinep, I1. Dapon), cyneOHONM U MPOKYPOPCKOM
nesrensHocTu (W. B. Ilpeneuna, E. H. Spmomn).
B To xe Bpems, B mpenenax 3BOJIIOLUHU HOBE-
HaJIbHOW FOCTUIMU HAYYHBIA WHTEPEC JOJKHBI
BBI3bIBATh U BOIPOCHI aJMUHUCTPATUBHO-TIPA-
BOBOIo xapakrepa. Ecim ycmarpuBarh HCTOKH
IOBEHAJIHOM I0OCTULIMHU B MPOIIECCE OCYIIEeCTBIIe-
HUS IIPABOCY/IN, TO U B 9TOM Cllydae Cpeau psaa
COLIMAJIHO-IIPABOBBIX COOBITHI U HCTOPUUYECKUX
(akTOB MOKHO BBIJCNIUTH MPUCYTCTBHE aAJMHU-
HUCTPATUBHO-IIPaBOBOIO KoMIioHeHTa.cro-
pUYECKUIl MOAXOJ U METOJ CHHTE3a IIOMOTYT
CKOHILIEHTPUPOBAaTh BHUMaHUE Ha TEX acCMeKTax
(OTHOILIEHUSX), KOTOpbIe, Ha HBIHEIIHEM JTare
pa3BUTHSI IIPABOBOM CHCTEMBI, COCTABIISUIA Obl
00BEKT a]MUHUCTPATUBHO-IIPABOBOTO PETYIUPO-
BaHU, a CJIEZ0BATEIILHO U HAYYHOT'O UCCIIEN0Ba-
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HUSL.

B nanHoOI1 cTaThe npecneayercs Uelb He TOJb-
KO OMpeAeNuTh 3HaYuMble (aKThl U COOBITUS B
HCTOPUM BO3HUKHOBEHUS U 3BOJIOLUU UHCTHUTY-
Ty I0BEHaJIbHOM I0OCTUIIMY B MUPOBOM MacuiTaoe,
HO M TIOAYEPKHYTh XapaKTepHbIE O0COOCHHOCTH
T€X OTHOIIEHUH (pelIeHni, 1elCTBHI), KOTOpbIE
UMEIOT aJIMUHUCTPATUBHO-IIPABOBON XapakTep
(B COBpEeMEHHOM OHUMAaHUU 3TOM KaTerOpHH).

Hcropruueckn BO3HUKHOBEHHE IOBEHAJIBHOU
IOCTULIMU CBSA3BIBAETCS C MOSIBICHUEM CYHOB JUIS
HecoBeplLIeHHOoNeTHUX. [lepBbie cyasl B Mupe
1o jJenaMm JieTeil U MOAPOCTKOB IMOSBHINCH 0O-
nee 100 nmet nazan B ABctpanuu, Kanane, CIIIA.
[IpeasicToprio BO3HUKHOBEHHS HJIEH FOBEHAJIb-
HOM rocTuiuK HekoTopsle uccnenosarenu (C. JI.
Janunsuenko, H. Y. Kynpssuesa, A. H. Huku-
THHA) MBITAIOTCS YCMOTPETh B TaKUX MPABOBBIX
MaMsATHUKAX UCTOPUM Kak: JlurecTsl uMmeparopa
KOctunnana, 3axon XII Tabmun u T.4. Ciaemyer
MPU3HATh, YTO PUMCKOE IpPaBO OCTaBUJIO HaM
JOKTPHHY «parens patriaey», MpoBO3IJIACHBILYIO
3alIUTy AETEH rocyaapcTBOM. Tak Ha3bIBa€MbIA
MPUHLUIT «YMEHBIIEHHOW BMEHSIEMOCTU» B Te-
YeHUE JITUTEIHHOTO BpeMEHH ObLIT pacmpocTpa-
HEH B T€X CTpaHaX, KOTOpPbI€ BOCIPUHSIIM PUM-
ckoe npaBo. OpaHIly3CKUN MCCIeI0BaTeNb MPaB
HecoepiueHHoneTHUX @. Pobep ouenuBaer 31o
npaBwio 3akoHa XII Tabmui kak ocHOBY oO1ie-
rO JUIs YrOJIOBHOW OTBETCTBEHHOCTU HECOBEp-
LIEHHOJIETHUX MPUHIMIIA TOHUMAaHUs, KOTOPbII
OKOHYATEJIbHO ObLT C(hOPMYIUPOBAH MO3XKeE [2, C.
62]. HekoTopbie 0COOEHHOCTH OTBETCTBEHHOCTH
JETeH MPOCIIEKUBAIOTCA U B MPABOBBIX MCTOU-
HUKax, KOTOpbIE JIEWCTBOBAIN B CPEIHEBEKOBbE
Ha YKPauHCKUX 3eMJIAX, Hanpumep B JInToBckoM
craryte (1529 rox), Bpouem, OHM Kacalauch 1€
rpa)kIaHCKO-TIpaBoBoro xapakrepa. Hapsgy c
3TUM, B TEUEHUE JUIMTEIIBHOIO HCTOPUYECKOTO
nepuoja — BIIoTh 10 XIX B., XapakTepHOU 0CO-
OEHHOCTBIO BCEX CTpaH CTaporo U HOBOTO MHUpa
OBLIIO OTCYTCTBHUE CTICLIUATIBLHON MPAaBOBOM 3alIH-
ThI ETEN U MTOAPOCTKOB.

A. C. ABTOHOMOB BOOOIIE KaTETOPHUUECKH 3a-
SIBJISIET, YTO TOBOPUTHh O FOBEHAJBHON HOCTULUU
1o konua XIX B. Henmb3s. M naxe npensicropust
IOBEHAJIbHOM IOCTULIMHU, MO €r0 MHEHHIO, Haya-
nack Toibko B XIX B.. JIo 3TOrO, BCE M3BECTHBIC
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uaen oco0Oro OTHOIIEHUS K peOEeHKY B IpaBo-
BOM KOHTEKCTE€ — 3TO BCEro JIUIIb OTJEJIbHbIE
SMM30/1bI, KOTOPbIE MPEICTABIAIN COO0H peaKue
OTKJIOHEHHsI OT oOmieil TeHneHmu. Muoe aeno
—3TO MEpbl BOCIHUTATEIBHOIO XapakTepa B OT-
HoOIeHuH jaereit [3, c. 54-55]. B 1555 roay (mo
JOpyTMM HCTOYHHUKOM — B 1556 romy) ucnpasu-
TeJIbHBIN oM ObLT 0Opa3oBaH B Jlongone (An-
IHsi). DTO ObLIa MOMBITKA MOBIUATH Ha OOJIBIIIOE
KOJIMYECTBO OEOHBIX M O00E€3IO0JEHHBIX JIIOIEH,
KOTOpblE HE UMENHU YOeKulla, 3aHUMaJIUCh pa3-
BpaToM, OIMPOIIAHUYECTBOM U ITPECTYIHOM Jie-
ATEIBHOCTBIO (MHOTO CPEAM HUX OBLIO U JIEeTeH).
[lepBbie ncmpaBUTENbHBIE IOMa OBLINM OTKPBITHI
YAaCTHBIMU TMPEANPUHUMATEISIMA IO KOHTPAKT-
HOMY COIJIALLIEHUIO C MECTHBIM IPaBUTEIHCTBOM
(MOXXHO CYHMTATh ONpPEEICHHBIM IPOSBICHUEM
aJIMUHUCTPATUBHOTO JIOTOBOPA, MOCKOJIbKY OT-
HOIICHHS UMEIOT ITyOJIMYHO-BIACTHBIN XapakTep,
00yCJIOBJIEHBl  YIOBJIETBOPEHUEM  ITYOJUUHBIX
HMHTEPECOB, a OJIUH U3 UX CYOBEKTOB UMEET FOpU-
JMYECKU BJIACTHBIE TOJHOMOYHUS B OTHOIICHUH
JpPyTUX YYaCTHHKOB 3TUX oTHoueHuit — H. B.).
B sTux yupexaeHusx ocoboe BHUMaHUE yJels-
J0ch paboTe BOCIUTAHHUKOB. YYHTBHIBAs, YTO
npoOiema JeTckoi Oecnpu30opHOCTH Oblia Xa-
paKkTepHa He TOJIbKO Ui TorjamHero JIoH1oHa,
B 1576 rony napaamMeHT AHIVIMM IIPUHSIT 3aKOH O
0eTHOCTH, COMIaCHO KOTOPOMY MOAOOHBIE 3aBe-
JieHHs OBIIIM CO3/IaHbl B KaXJ10M rpadcTe cTpa-
HBI (TaKXe SBIIETCS MPAaBOBBIM aKTOM YIIpaB-
neHueckoro xapakrepa — H. B.). Co Bpemenem,
3aBEeJICHUsI, OCHOBAaHHbIE HAa MOJEIN aHIIMHCKUX
HCTIPAaBUTENBHBIX JOMOB PAacCIpOCTPAaHUINCH Ha
KOHTHHEHT [4, ¢. 88-92; 5, c. 34-35]. DroT npm-
Mep MpeCTaBIsAeT HHTEPEC M0 TOM NpUYMHE, YTO
OpraHu3aIysl pelIeHus] COIHATbHONW MpOOIeMBbI
— yAyYIICHUE TOJIOKEHUS YSI3BUMOI KaTeropuu
JeTel, OCyLIEeCTBIAIACh Yepe3 aJMUHUCTPaTUB-
Ho€ (YNpaBJIEHYECKOE) PELIEHHE IPABUTEILCTBA.

PedopmucTtckoit 31moxoil 10OBEHATBHOW FOCTH-
uuu B AHMIMM, a B jAajbHedmeM u B HoBom
Cgere cran XIX B. IloBenenue, kotopoe ceivac
OTIPE/IETSAIOT KaK IOBEHAJbHAsl MPECTYIMHOCTD,
cTaJla IPU3HABAThCS B KAUE€CTBE OT/ENIbHOMN KaTe-
TOPHUH JIEBUAHTHOTO MOBEACHUS UCKIIOUUTEIBHO
JUISL HECOBEPILEHHOJETHUX. B 3Ty smoxy Oblu
CO3JaHbl JIoMa JJIsl MOJIOJICKU U CyAbI 10 AeIaM
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HECOBEPLIEHHOJIETHUX. OTKPBIB ClIELUATN3UPO-
BaHHBIE YUPEKICHHS IO JIEUEHUIO M YXOAy 3a
JNeTbMH (M3BECTHBIE KaK «JOMa MpPHUIOTa») CHa-
yana B AHIVIMH, 3Ty K€ MOJAETbh pedopMaTopbl
nozxe nepenecinu B Cerepuyto Amepuky XIX B.
CHauana aHTIMIICKUE TPaJUIUU U 3aKOHBI ObUTH
aJarTUPOBaHbl K aMEPUKAHCKUM YCJIOBHH C pe-
JUTUO3HBIM TOJIKOBAHMEM KOPPEKLUHU JETCKOTO
noseneHus. M3-3a kpaiiHe pa3pylIuTeIbHbIX Je-
MOTrpaUYecKuX M COIHMAIBHBIX MPOIECCOB BO
BpeMS IPOMBIIIIEHHOM PEBOJIIOLIMH, B AMEPUKaH-
ckoM obmectBe XIX B. HAOIIOMATIOCH KPU3HCHOE
MOJIO)KEHUE C BBICOKMM YpPOBHEM JETCKOU Oec-
MPU30PHOCTH U MPECTYNHOCTHU, YTO 00YCIOBUIIO
nosiBlieHUE pehopMaTOPCKUX MPOCBETUTEIHCKUX
uaei (pyHnameHtanbHON (uimocopun «cmaca-
TeJel AeTei») mo oOpalieHuio ¢ JeThMHU, KOTO-
pble OKa3bIBaNUCh B KOH(IUKTE ¢ 3akoHOM. Co
BPEMEHEM 3TH MJIEU BOIUIOTHJIOCH B HOPMaTHUB-
HBIX npeanucanusax. OAHUM U3 PUMEPOB pea-
nu3anuu unocoduu criaceHus: JeTei B )KU3HU
CTaJl0 CO3/laHue «peopMaTopueB» (CHeruaib-
HBIX 3aBe/leHul), 00Jiee N3BECTHBIX KaK «IIKOJIbI
pedopm», KOTOpbIe KOHIIETITYallbHO OTIMYAIUCH
OoT J0oMOB IputoTa. KoHUenTyaabHbIE CIOBUTH
CMECTWJIM JOKTPUHY IOBEHAJIbHOW IOCTULIMU B
CTOPOHY BOCIIUTAHUS U 3aIIUTH HECOBEPIIIEHHO-
JIETHUX, COBEPIIMBILNX NIpecTymuieHue(S, c. 38-
42]. CnenyeTr OTMETUTH, YTO B chepy BHUMAHUS
HOBOTO TOAX0Ja 3a00Thl O AETAX MOomNajaid He
TOJIbKO HECOBEPUICHHOJIETHHUE IPaBOHApYILINTE-
JM, HO U JIETHU TPYIIBI pUCKA C YJIUI] WK Heba-
TOMOJYYHBIX ceMeil. Periennem mo ey mo ucky
rp. Kpy3a (1838 ron) cyx BOIIOTHI HA TPaKTUKE
JOKTPUHY «parens patriae» — «IoJIpoCTKy JIydllIe
OCTaBaTbCs IMOJI TOCYAAPCTBEHHBIM HAJI30pOM, a
HE 10/ HaJ[30pOM «HEIPUTOAHBIX »POAUTEIEH»,
(hakTHYECKHU CO3/1aB HOBBIH (HA TO BpeMsi) IIpelie-
JICHT BMEIIATENbCTBA B «Jefia CeMeHHBbIe». DT
MIPEIOCTaBUIIO TOCYAApCTBY FOPUINYECKUE MO~
HOMOYHSI OTIPEACIIATH CyAb0y T€X IeTeH U CeMeH,
KOTOpbIE MOMAaIN B MOJE 3peHHs 00IIECTBEHHO-
CTH WJIM TOCYIapCTBEHHBIX IpeACTaBUTENEH [6,
c. 5].

[TepBslii cya 1Mo AeIaM HECOBEPIICHHOIETHUX
Ob11 co3nan B ABctpanuu (1890 rox), 3arem mo-
noOHbIe cynbl Obutn 00pazoBanbl B Kanaze (1894
roa) u B 1899 rony B CILIA, rne B aMmepuKkaHCKOM
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mrare VMmuHoWC B WONie YKa3aHHOTO rofa ObLl
MPUHSAT 3aKOH O CyJE IO JIeJlaM HECOBEPIIIEHHO-
JETHUX. 3aKOHOIMPOEKT, KOTOPBIA OQHUIIHATBHO
Ha3bIBAJICS «3aKOH O pPEryIHpOBaHHMM OOparie-
HUS C JCTHbMU, HAXOISAIIUMHUCS Ha VOKIUBCHUH,
0€3HaI30PHBIMU U TPABOHAPYIIUTEISAMUY» CTal
MEPBbIM KOMILJIEKCHBIM MPABOBBIM aKTOM O Ipa-
BOCYJIMM B OTHOIIIEHUU HECOBEPIICHHOJICTHHX.
[lepBas cucrtema CynoB Mo JieJaM HECOBEpUICH-
HOJICTHUX ObLIa CO3JaHa IS TOro, YTOOBI ObLIN
B JICWCTBUTEIBHOCTU PEATU30BaHbl JTOKTPHUHBI
o0ecreuyeHrs HAWIydllIuX WHTEPEecOoB peOeHKa.
Oro ObUTa HOBasi MOJIETh U HOBAsi CUCTEMA, TIOJI-
HOCTBIO OTOpPBaHHAss OT CHUCTEMBl YTOJOBHOTO
MPaBOCYIUS ISl B3pOCIbIX [5, c. 42-47].

Eme omHOi BakHOH 0COOEHHOCTBIO amepu-
KAaHCKOTO (TaK Ha3bIBAEMOTO — YMKATrCKOT0) Cyaa
JUIS HECOBEPILEHHONETHUX OBLJIO TO, YTO €My
MOpyvanoch PYKOBOAUTh YUPEKICHUSMHU MOIe-
YUTEJIHCKOTO HAaJ30pa 3a HECOBEPIICHHOJICTHU-
mu. K 1911 rogy cetb 3TUX yUpeKICHUH, Kak
U CaMHUX CYJOB JJisi HECOBEPIICHHOJIETHUX, OX-
Barmia OompmmHCTBO mraroB CIIA [7, c. 30].
Takum o0pa3oMm, BHEApEHHE HHCTUTYTA IOTe-
YUTEJEeH CTajao BOIUIOMICHUEM CO3JaHUsI HOBBIX
TOCYJIapCTBEHHBIX OPTraHOB, pPacCiIeIOBABIINX
Jiea B OTHOIIEHUM HECOBEPUIEHHOJIETHUX HE C
MIOJIMLIEVCKON WIIM CJIEICTBEHHON TOYKU 3PEHMUS,
a C TIO3UIMHU OTPEOHOCTEH U MHTEPECOB CAaMOTO
pebenka. Kak B cBoe Bpems ormeuan I1. 1. Jlro-
ONMMHCKUH, TOCTAaHOBKA HOBOW HJIEU OOpaIieHus
C HECOBEPIIICHHOJICTHUMU CBOJIUIIACH K pedopme
CyZ1le0HOTO U YaCTUYHO AO0CYIACOHOTO CIEICTBUS
IO JieJIaM HECOBEPILEHHOJIETHUX U 3aKII04Yanach
B psifie TIPOLIeCCYadbHbIX M3MEHEHUH, peayn3a-
Ul KOTOPBIX 3aBHUCENa OT THMOKOCTU COOTBET-
CTByIOIIEH cyneOHOW cucTeMbl. B 3Tux mpene-
Jlax ee yJIaBaJioCh MPOBECTH YaCTO MyTEM OIHHUX
aJIMMHHUCTPATUBHO-CY/ICOHBIX MEPOTIPUSTHIL, O€3
M3JIaHHUS 0COOBIX 3aKOHOB[8, ¢. 163-164].

B AHrmmu nepBslii cyn i AeTel ObUT co3AaH
B bupmunreme B 1905 rony. Torna ke Obu1 n31aH
CHELUAaJIbHbIN LUPKYIsIp MuHucrtpa BHYTpeEH-
Hux aen BemukoOputanuum (mupkymsap Jyrmaca
Dkepca), TIe TOBOPUIOCH O (OKEJIATEIIbHOCTH
co37arh CyAbl MO JieJaM O HECOBEPIICHHOJET-
HUX Ha Bcel Ttepputropur CoeTuHEHHOTO KOpO-
neBctBa. Ilocne 3TOro ykaszaHHble CyIbl CTalu
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CO37aBaTbCsl MHTCHCUBHO II0 BCeM cTpaHe. B
1909 rony B AHriuu ObUT U3/1aH TEPBbINA 3aKOH
0 JIeTsX (Tak Ha3pIBaeMasi «XapTus AeTei»). Uto
kacaercsa Illotnanauu, To B 310N yactu Coenu-
HeHHoro KoposeBcTBa yxe BHadane XX B. cTana
CO3/1aBaThCsl OYEHb CBOEOOpa3Hasi HOPHUCIUKINS
JUTsE HecoBepieHHoNneTHIX. OHa ObUTa He Cyeo-
Has, a CKopee aaMuHuCTpaTuBHasA — «Ciryanue
nerei». B HECKOIbKO M3MEHEHHOM BHJIE TaKUe
nHcTaHuuu AeuctByror B [llotnanaum mo cen
JieHsb [9, c. 22].

[Tpumepy ABctpanuu, Kanaasr u CIIA (tae-
OBLITH CO3/IaHBI CY/IbI JJIs HECOBEPIIICHHOIETHUX )
CJIeIOBal M JIPYyTHE CTpaHbl Mupa. B TedeHue
nepBoil mosioBUHBI XX B. FOBEHAJIbHAs IOCTULINSA
OblTa co3MaHa Ha BceX KOHTHHEHTaX. Cloxu-
JIUCH TaKHe €€ MOojeNn: 1) aBTOHOMHAs cyneOHas
CUCTEMa WJIM, IO KpaliHel Mepe, CIielnaln3upo-
BaHHbBIE CY/bI MO JI€JIaM HECOBEPIICHHOJIETHUX;
2) omekyHCKHe (CeMeHbIe) Cynbl; 3) Cyabl cMe-
IAaHHOHW IOpUCIUKINY; 4) Toapa3ieseH st ooie-
ro cyna; 5) BHecynaeOHbie oprasbl [9, c. 23]. K
1931 rony roBeHaJbHBIE CYIbl CYLIECTBOBAJIU B
30 crpanax mupa.

B Poccun cuctema AeTCKUX CyA0B MOSBUIIACH
B 1910 rony B Cankr-IlerepOypre. [1oz:xe cymbl
1O JellaM HEeCOBEpIIECHHOJIETHUX Obuih oOpa-
30BaHbl B JAPYTHX YacTSIX rOCydapcTBa, B 4acT-
HOCTH B TaKMX yKPaWHCKHX roponax kak Kwues,
XapbkoB, Opecca, ExarepunociaB (coBpeMeH-
Heli T. J{Henp), Huxomnae. Poccuiickas monenb
FOBEHAJILHOM FOCTUIIMHU ObLJIa O4eHBb yaadHou. [{o
70% HecoBEepHIEHHOJETHUX MTPaBOHAPYILIUTEIEH
«JIETCKUE» CyAbl OTHPABISUIA HE B TIOPbMBI, a
MOJT Ha/[30p TOTIEUUTENeH, HAOMIOIABIINX 32 UX
noBeaeHueM. Jla u caM cya paccMaTpHUBalICs Kak
«Opral rocyJlapCTBEHHOI'O IMOIEYEHUs O HEeCo-
BepieHHosetHux» [ 10, c. 20; 11, c. 84]. B 1912-
1914 romax mpoxoaus MpoIecc CO3/IaHMs IOBe-
HanpHOTO cyna (cyapu) B I. Kuee. B nekaOpe
1913 roma MUHUCTEPCTBO FOCTHUIIUU COOOIIHIIO,
YTO HE BO3paXaeT NPOTUB YCTAHOBJIEHUS OCO-
00ro mopsiKa pacCMOTPEHUS J1e] B OTHOIICHHUH
HECOBEPIICHHOJIETHUX B 9TOM TOPOJIE, a YKe SH-
Bape 1914 roga KueBckuii ropojickoi Che3/1 MU-
POBBIX Cy/IeH MOCTAaHOBUII: «BCE YTOJIOBHBIE IIPO-
W3BOJICTBA, KAK C MAJIOJICTHUMH OOBHHSIEMBIMH,
TaKk U C MJIOJIETHUMHU MOCTPaJAaBUIMMHU BbIJeE-
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JIUTh, U UX BEICHUS IOPYUYUTH JOMOIHUTEIILHOM
MUpOBOMY cynbe...» [12, c. 77-79].Cynps 3T0T0
CyJla OCYyIIeCTBIISUT CyIeOHBIN HAa130p 3a paboToi
yUpekKAEeHUH, KoTopble OepyT Ha cebst 3a00Ty 0
MasioneTHUX HapymmTensx. [lozxke, B 1913 rony,
B KOMIIETEHIHIO «JIETCKOrO» CyAa OBLIU BKIIIO-
YeHBI Jie1a 0 OeCIPU30PHBIX HECOBEPIIEHHOIET-
HUX B Bo3pacte A0 17 net. 1o cpa3y paciimpuiio
cepy ero aIMUHUCTPATUBHOTO M OMEKYHCKOTO
cynomnpousBoactsal13, c. 17-18; 9, c. 23-25].
Pedopmbr XIX — nauana XX Beka jrydiie Bce-
rO0 MOXXHO Ha3BaTh CyIEOHBIM IMEPUOJOM HOBe-
HaJbHOM toctuimu. [lo 3aBepiieHnn 3TOrO Ime-
pexona ¢unocoduss U CO3TaHHBIC COIMAJIBHBIC
WHCTUTYTHI PAJANKaIbHO U3MEHUIIN IpOLecC OT-
IIpaBJICHUS] IPABOCYAMS B OTHOILLIEHUU HECOBEP-
nieHHoIEeTHUX. [IpaBuTeNnbCTBO, CyAbl U YaCTHBIE
YUPEKICHUS CTAIM HEOThEMJIEMBIMU YYacCTHU-
KaMHM Ppa3BUBAIOIICHCS CUCTEMBI FOBEHAJIbHOMN
octuuuu. B pesynprare Tex pe@opM BO3ZHUKIU
CTaHJAPThl U UHCTUTYThI, KOTOPBIE MPOIOJIKAIOT
CyILIECTBOBAaTh M ceryac. Bnpouem, TeHAEHIMU
9BOJIIOLIMY IOBEHAIbHON IOCTULIMM HE BCEria Hu,
HE BO BCEX CTpaHaxX ObLIU MOCIEI0BATEIbHBIMU
U IpenckasyeMbIMU. B 3aBUCHMOCTH OT HCTOpH-
YECKUX COIMAJIbHO-TIOINTUYECKUX U 3KOHOMHU-
YECKMX KaTaKJIU3MOB BEKTOPBI Pa3BUTHUS OCHOB
IOBEHAJIBHOM IOCTUIIMM B OTAEJBHBIX CTPAaHaX U
B OT/IEJIbHbBIE BPEMEHA CYIIECTBEHHO MEHSIUCH.
B nepuoz ot Havasna 70 BTOpo MOJOBUHBI X X
B. (mo 60-70 romoB) rocymapcTBeHHas pedopma
KJIACCUYECKON MOJIENN IOBEHAJIIbHON FOCTUIIMU U
yKperieHus npaB aeteidl B npaBocyauu B CIIA
JOCTUIVIa CBOEH KyJIbMHUHAIIMU Ha OOIIEHAIHO-
HajgbHOM ypoBHe. OaHako B KoHuE 70-X roJoB
MPOM30ILIEN KYJAbTYPHBIM U TMOJIUTUYECKUN Tie-
PECMOTp OTMpaBIEHUS] MPABOCYAUs. ITO OBLIO
CBSI3aHO C POCTOM YPOBHSI NPECTYMHOCTH U XKe-
CTOKOCTU IPECTYIUICHUH B CTPAaHE, B TOM YHUCIIE
pPELUANBHON MPECTYNHOCTH CO CTOPOHBI HECO-
BeplIeHHONeTHUX. OOIIeCTBEHHOE MHEHHE 3a-
KJIF0OYaJI0Ch B TOM, YTO HECOBEPILIEHHOJIETHHUE
MPECTYMHUKU «BBIUTPHIBAIOT» OT CHUCXOUTEIb-
HOTO OTHOIIEHMSI K HUM U UM TPEI0CTaBISAETCS
CIMIIKOM MHOro npas. B 80-x rogax mpouuioro
BEKa K BJIACTH MPUIILIa KOHCEPBAaTUBHAS aIMUHU-
cTpauus npesuaeHra P. Pelirana, kotopas Hagana
IPOBOAUTH KECTKYIO TMOJUTUKY, HAIIPABICHHYIO
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Ha TOJABJIEHUE IPECTYNHOCTH. 3aKOHBI, CKOH-
LEHTPUPOBAHHbIE HA MOJACPNKAHUM TOpsSAKa U
oOecrieueHnn Onaromnonyydus OOIIeCTBa BbITEC-
HWIN OOIIECTBEHHYIO 3a00Ty O OJIarornoiyuyuu
HECOBEPILIEHHOJETHUX [IpaBOHAPYLIUTENEH.
JlaHHbIi QaKT CBUIETENBCTBYET O MEpPEeOpUEH-
Taluu roBeHanbHOU octunuu CIIA B kaparens-
HYI0 MOJIENIb MPABOCYIUS U peadWInTaluu mnpa-
BOHapymuTenei [5, c. 48-55].

CyuiecTBeHHbIE U3MEHEHUS B ()YHKLIMOHUPO-
BaHUU CHUCTEMbl IOBEHAJbHOW IOCTULIMU MPOU-
301JIM U HAa TEPPUTOPUU OBIBILIETO (IOPEBOIIO-
uuonHoro) Poccuiickoro rocymapcrsa. Ilocie
OKTSIOPHCKOW PEBOJIIOIMK aBTOHOMHAsI POCCHH-
CKasi IOBEHAJbHAsl IOCTUIUS IepecTana cylle-
ctBoBath —comacHo Jlekpera CHK PCOCP
ot 14.01.1918 r. oHa Obula 3aMeHEHa Ha HHYIO
CUCTEeMY, KOTopasi, 10 MHEHHUIO €€ co3faresei,
MBICTHIIACh OoJiee TYMaHHOM, Oosee MpHcIoco-
ONeHHON K OOpallleHUIo ¢ JETbMH U MOAPOCTKA-
mu. JlelictBue nanHoro Jlekpera BHOCIEACTBHU
OBUIO pacmpocTpaHeHo U Ha Ykpauny [9, c. 23].
[IpenmnuceiBanock, 4To Aeja O HECOBEPIIEHHO-
JaeTHUX oboero mona 10 17 jet, 3aMEYeHHBIX B
JeSTHUSAX OOIIECTBEHHO OMACHBIX, MO/JIeKAT pac-
CMOTPEHHUIO0 KOMUCCHEH MO Jie1laM HECOBEpIICH-
HoneTHUX. C y4eToM XapakTepa COBEPILIEHHOTO
JesTHUS. KOMHCCHUSI MM OCBOOOXKJana peOeHka,
WM HaIlpaBlisija ero B OauH u3 nputoroB Hapon-
HOTO KOMHUCCapHara 00IIeCTBEHHOTO IPU3PEHHUSL.
VYuuThIBask TSKEIbIC YCIOBUS KHU3HH B CTPAHE B
OTIACHBIA TEPEXOIHBIN TEPHOA W OO0sI3aHHOCTH
rocyaapcTBa obeperars nereit, [loctaHoBneHuEM
CHK PCOCP ot 04.01.1919 r. Obi1 yupexacH
CoBer 3ammThl 1eTel, KOTOPOMY OBLIH TIPeIo-
CTaBJICHbI TIOJTHOMOYUS M3JaBaTh 00s13aTeNbHbIC
IIOCTaHOBJIEHUS, KACAIOLUECS OXPAHbI 3J0POBbE
JIeTEN U T. [I.

Ha cmeny [lekpery 1918 roga B mapte 1920
rona CHK PCOCP yrBepaun HoBbIit Jlekper «O
JieJlax HECOBEPIICHHOJIETHUX, OOBHHSIEMbBIX B
OOIIECTBEHHO OMACHBIX JesHUAX». B uacTHOCTH
HOBBIE MpaBUJIa JOIYCKAIM Nepeady Aell Heco-
BEPILIEHHOJIETHUX B Bo3pacte oT 14 1o 18 ner B
HapOJHBIN CyJ, eClTi KOMHUCCHS T10 JieJlaM Heco-
BEPIIECHHOJIETHUX YCTAHOBHWJIA HEBO3MOYKHOCTh
MPUMEHHUTh K HUM MEAMKO-IeJarornyeckue Me-
porpusiTusi. ITO CBUAETEIHCTBOBAIO O BO3Bpa-
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LIEHUU HEKOTOPBIX JOPEBOIIOIMOHHBIX MPaBUI
oBeHanbHOM roctuuuu. OmHakKo MNOCIEqHUI
MPaBOBOI aKT HE CTABWJI II€JIb BOCCTAHOBIICHMS
ABTOHOMHOU IOBEeHaJbHOU rocTuiind. Haobopor,
OH COXpaHsJI IOPUCTUKIINIO KOMUCCUN TIO JeliaM
HECOBEPUICHHOJIETHUX, KOTOPbIE MPOCYIIECTBO-
Baiu 10 1935 roma. CyneOHOe BMeEIIaTeIbCTBO
OCYIIIECTBIISIOCH TOJBKO B CIy4YasiX COBEPILICHUS
HECOBEPIICHHOJETHUMH TSKKHUX MPECTYIUICHU.
OTH nena ObUIM OTHECEHBI K KOMIIETEHIIMH 00-
IUX HAPOJHBIX CYIOB, IJI€ OPTaHU30BBHIBAIHCH
crienuanbpHble cocTaBbl cyaeil. MccnenoBarenu
OTMEUaIOT HECKOJIBKO OOJBIIYI0 JTUOepaTbHOCTD
YKPaWHCKOTO  COBETCKOTO  3aKOHOJIATEIhCTBA
[0 CPaBHEHHUIO C POCCUUCKMM. B wyacTHOCTH,
21.06.1921 . [Toctanosnenuem 1920 rona 61N
BHECEHbl W3MEHEHHs (KOTOpbIE JEHCTBOBAIN
tonbko B YCCP), cormacHO KOTOpBIM Bce Jieia
0 TIPECTYMHBIX JEIHUSIX HECOBEPIICHHOIETHUX
OBLITM TIOJBEAOMCTBEHHBI KOMHUCCHSIM TIO JeJIaM
HECOBEpUIEHHOJETHUX. VICKItoueHue cocrasis-
T TOJBKO JeNa JUL, JOCTUrmux 17 jet, B ciny-
yae coBepIieHus: uMu oanauTusma [ 14, c. 15-16].
Kpowme Toro, IlocranoBnennem BeeykpanHckoro
HenTtpansHoro McnonaurensHoro Komurera ot
04.01.1922 1. ycTaHaBIMBAJIOCh: «K JIMIIaM, HE
JOCTHUTILIMM COBEPIICHHOJETHS, apecT, KaK CIIOo-
co0 aTMUHUCTPATUBHOTO W JAUCHIUIUTHHAPHOTO
B3bICKaHUS, HE HakiaabiBarh». B mapre 1931
roga UK u CHK YCCP npunsnu [Toctanosne-
Hue «O KOMHCCHUSIX MO JieJlaM HECOBEPILIEHHO-
JIETHUX.

[Ipumepom KaparenbHON NEPEOPUEHTALUU
COBETCKOM CHUCTEMbl IOBEHAJIIbHOW IOCTULIUU
crano Ilocranosnenne K u CHK CCCP ot
07.04.1935 . «O mepax OOpBOBI C MPECTYITHO-
CTBIO CpEIu HECOBEpIICHHOJETHUX». Kak u BO
MHOTHX CJIy4asX, OCHOBHbIE W3MCHCHHS IOBE-
HaJIbHOM MOJUTHUKH, KaCAOIIHUECs] OCHOB YTOJIOB-
HOM M YTOJIOBHO-IIPOLIECCYAIbHOW IPAKTUKU B
OTHOIIICHUU HECOBEPIICHHOJIECTHUX, B KOHEUHOM
uTOre 0OYyCIIOBIMBANIM BCE MPOUME OpraHHU3aIlH-
OHHO-IIPAaBOBBIE, B TOM YUCJIE€ U aIMUHUCTPATHUB-
HBIE aCMIEKTHI FOBEHAILHOM FOCTUIIUN TOTO BpeMe-
Hu. I[locranoBnenuem ot 07.04.1935 . Bo3pact
YTOJIOBHOM OTBETCTBEHHOCTH MO 3HAYUTEIBHOMU
YaCTH COCTABOB TMPECTYIUICHUH ObUI CHUXEH
no 12 ner. BoccraHaBnuBaics MNPUHLMIT MPH-
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MEHEHHS K HECOBEPIIEHHOJIETHUM BCEX BHJIOB
Haka3zaHui. Bo ucnonnenme mupextuBbl [[UK
n CHK CCCP 1935 roma, «4ToOBI CKOpE€ JIMK-
BUJIMPOBATh MPECTYMHOCTh CPEAN HECOBEPIICH-
HOJICTHUX» Ha TEPPUTOPUHU YKPAHMHCKHUX 3eMEIh
MWK u CHK YCCP 09.04.1935 1. npuHsiin aHa-
noruunoe IlocranoBnenne «O mepax OOpHOBI C
MIPECTYIMHOCTBIO CPEIM HECOBEPIICHHOJICTHUX.
B mas 1935 roma IIK BKII(6) u CHK CCCP
NpUHSIM TTocTaHoBieHne «O 0oprbe ¢ eTcKoit
Oecpr30pHOCTHIO U Oe3HAA30PHOCTHIO». Hamu-
YHe 3TOr0 HEraTUBHOTO COLIMAJILHOTO SIBIICHUS B
CTpaHe OOBSICHIOCH TIOXOH paboTOil MECTHBIX
COBETCKHX OpPTaHOB, MAPTUHHBIX OPraHOB U 00-
HIECTBEHHOCTHU. J[OKyMEHT conepkail Mepbl IO
YAYUIICHUIO COCTOSIHUSL JIETCKUX JIOMOB M KO-
JIOHUHN; TpeaynpexaeHus AEeTcKoil Oecrpuszop-
HOCTH; OpraHu3anuu OOpbObl C XyJIUTaHCTBOM
JeTell Ha YJHMIAx; YCUJICHUS OTBETCTBEHHOCTH
pooutenell U OOppOBI C IMPaBOHAPYLIECHUSMU
MaJjoJeTHUX. B 4YacTHOCTH, JTUKBUIMPOBAIUCH
KOMHCCHHU TIO JIeJIaM HECOBEPIIEHHOJIETHUX; OT-
BETCTBEHHOCTh 3a CBOEBPEMEHHOE YCTPOWCTBO
u obecriedeHne JaeTel-CHPOT Bo3jaranach Ha
npezcenarenell COOTBETCTBYIOIIUX TOPOJICKUX U
CEJIbCKUX COBETOB; YCHIIMBAIACH POJb MUIUIHH
B NIpOTHBOAEHCTBUM (hakTaM JETCKON Oecrpu-
30pHOCTH U 0€3HAJA30PHOCTH; MPEIOCTABISIIOCH
MPaBO OpraHaM MWJIMIUH IITpadoBaTk poauTe-
Jel B aJMUHHCTPATHUBHOM IMOPSJIKE 3a«IIayo-
CTM» W YIWYHOE XYJUTAHCTBO J€TeH; BHEApS-
Jach 1IeH3ypa JETCKOM JuTeparypbl U (GUibMoB
CO CTOPOHBI COOTBETCTBYIOIIMX OpPraHOB KYib-
TYPHO-TIPOCBETUTENILCKOM pPabOThl W OPraHoOB
neyatd. Bo ucnonHenue 3Toi coro3Ho Jlupek-
tuBbl 1935 roma HWMK u CHK YCCP npunsiau
[Tocranosnenue ot 04.08.1935 . «O6 u3meHe-
Husx B 3akoHomarenbctBe YCCP B cBsizu ¢ Mme-
paMuIo JIMKBUAALUU JIETCKOM OeCcTpu30pHOCTH
1 6€3Ha30pHOCTIY, COTTIACHO KOTOPOTOU3 HOPM
VYcraBa o cynoyctpoiictee YCCP uckiouanoch
yIOMUHAHUE O KOMHUCCHUSIX IO JefiaM HecOBep-
IICHHOJICTHUX. YCTaHABIMBAJICI MUHUMAJIbHBIN
BO3PACT Ui TPUMEHEHHUS «CyIeOHO-UCTpaBU-
TENbHBIX MEpP COIUAIbHON 00OPOHBDY (MMEeTCs
B BHJly MEPHI YTOJIOBHOIO Haka3aHus) — ¢ 14 net
(B YK YCCP 1927 rona), a Takxe sl IpuMe-
HEHHUSI Mep aJIMHHHCTPATHUBHOTO BO3JCHCTBUS
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(3a HapymeHue o0s3aTeNbHBIX MOCTAHOBIICHUM
U 32 MaJIO3HAYUTENIbHbIE HapylIeHus) — ¢ 12 net
(AnmunuctparuBHbIi Kogekc YCCP 1927 rona).
3a«IIanocTu» M yAUYHOE XYIUTaHCTBO, COBEp-
LIEHHBIE IETBMH B BO3pacTe 10 12 neT, Hayasb-
HHUKU TOPOJACKOM M pallOHHOW MUJIUIIUM UMETU
MpaBo Hamarark mWrpad Ha ux poauteneit. B 40-x
rogax XX B. B coctae HKBJI Obumn co3manbl
nozipas/ielieHus: 1Mo 6opbOe ¢ JeTcKol Oecrpu-
30pHOCTHIO, @ B 50-X rojgax — J€TCKUE KOMHATHI
MUJIMLIMHU (B CTPYKTYpE MOApa3/esIeHui yrojioB-
HOTO PO3BICKA).

VK VCCP 1960 roma, neicTBOBaBIIMI B
VYkpaune g0 centsiops 2001 roma, BepHYN aBe
BO3PACTHBIE IPAHULIBI YTOJIOBHOW OTBETCTBEHHO-
cTH — 001Ut Bo3pacT (16 net) u cHmkeHHbIH (14
net). Tem He menee, H. M. KpectoBckast ¢ coxa-
JIEHUEeM OTMEYaeT, uTo AaHHbIN KomekcHa nqonroe
BpEMSI COXpaHUII CTAPYIO KapaTelbHYO Mapaur-
My YTOJIOBHOW OTBETCTBEHHOCTH HECOBEPIIICH-
HOJIETHUX, B COOTBETCTBUU C KOTOPOU K JaHHOM
KaTeTOpUH JIUIl TPUMEHSITUCH T€ YK€ HaKa3aHUs,
YTO ¥ K B3POCJIBIM (€TMHCTBEHHO — CO CMATYCHU-
€M YCJIOBHH WMX Ha3HAYeHUs W OTObIBaHUA) [9, C.
23-25]. B camom kon1ie 1961 rona 8 YCCP ObLn
BOCCTAHOBJIEHbl KOMHCCHM IO JieJlaM HECOBep-
MIEHHOJIETHUX ((haKTHUYECKH HaYaJIkn padoTaTh C
1962 rona). B 1968 romy Ykazom Ilpesunnyma
Bepxosaoro Coera YCCP 0b110 yTBEpKIEHO
obHoBieHHoe [TonoxkeHne 0 KOMUCCHH TI0 JIeaM
HECOBEPILIEHHOJIETHUX, KOTOPOE (C HEKOTOPbI-
MU HM3MEHEHHUSMHM) MpocyliecTBOBaio A0 1994
roja (3axBaTUB Ja)X€ HECKOJIBKO MEPBBIX JIET
HE3aBUCUMOCTH YKpauHbl). ClieyeT OTMETHUTh,
YTO 3TOT KOJUJIETHAJbHBIA OpraH MMeJ OIpeje-
JIEHHbIE AaJIMUHUCTPATUBHBIC MOTHOMOYHS, KO-
TOpBIC MO3BOJISTA €My BIIMATH Ha PEIICHHE Kak
o0IMX, TaKk ¥ WHANBUIYAJTBHBIX BOMPOCOB 3a-
IIUTHI TIPaB JAETel B Pa3NUYHBIX MPABOOTHOIIIE-
HUAX (CeMelHBIX, 00pa30BaTEIbHBIX, TPYAOBBIX
U T.Ja.). JlonOoNHUTENBHO, C LIETBI0 MOBBILICHUS
ponu OOIIECTBEHHOCTH B BOCIMTAHUU HECOBEP-
LIEHHOJIETHUX, COBEPIUIMBLIUX IpaBOHApYIIe-
Hus, B aBrycre 1967 roga Obul yupekJeH HH-
CTUTYT OOIIECTBEHHBIX BocmuTarenei. Kcioy,
[Tonokenne 06 0OIIECTBEHHBIX BOCIIUTATENSX (C
OTIpENICTICHHBIMA W3MEHEHHSIMU) JCHCTBYET [0
HACTOSIIIETO BPEMEHHU, HO YKa3aHHBI MHCTUTYT
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ceiiuac ¢akrtudyecku He aeiicTByet. B 1996 rony
coBMecTHbIM mpuka3zoMm IIpencenarens Bepxos-
Horo Cyna YkpauHel 1 MuUHHCTpa 00pa3oBaHHS
VYikpaunst Ne 113/113814 w0 yTBepxkaeHo [lo-
noxenue «O cyneOHbIX BocnuTaresasix». Bmopo-
4yeM, COAep)KaHUEe M ATOr0 MHCTUTYTa HE OBLIO
BOILIOIIEHO B KU3HB [15].

C yuyeToM BBILIEU3T0KEHHOTO0, BHUMAHUIO Ha-
YYHOT'0 cOOOIIECTBAa MbI IIPEJIaracM CleAyIoIue
BBIBOJIbI, MIPHU3BAHHBIC MOJYCPKHYTh 3HAUCHUE
aJIMMHHUCTPATUBHO-IIPABOBOTO  PErYJIUPOBAHUS
JUIS Pa3BUTHUS U (DYHKIIMOHUPOBAHUS MHCTUTYTA
IOBEHAIBHOM IOCTUIIMHM B CHCTEME 00ecreueHust
IIpaB JeTeH.

1. OTnpaBHBIM MOMEHTOM Hauaja HCTOPUU
IOBEHAJIBHOM IOCTULIMHU KaK COLIMAJIbHO-IIPaBOBO-
IO MHCTUTYTa B MUPOBOM MAacIITabe Mbl CHUTAEM
NEPUOJT CO3aHMS MEPBBIX IOBEHAIBHBIX CYJIOB B
Asctpanuu (1890 ron), Kanazge (1894 ron), CILIA
(1899 rom). C aToro BpeMeHu B IpoOIIeCcCe COCy-
IIECTBOBAHHUS YTOJIOBHOTO CY/IOMPOU3BOJICTBA U
IOBEHAJIBHOM IOCTUIIMM KaK MHCTUTyTa obecrie-
YeHUsI IpaB JeTel, MOUIeKaAINX peaduInTanuu
MIPOUCXOUT BbIUJICHEHHE HOBOTO MpeameTa (co-
[UAJIBHOTO, OPTraHU3allMOHHOTO, MPO(UIAKTU-
YECKOr0), KOTOPbIII CTAaHOBUTCSI OOBEKTOM pery-
JUPOBAHUS HE TOJIBKO YTOJIOBHOTO, HO U JPYTUX
oTpacJiell paBa, B YaCTHOCTH aJMHHHCTPATHUB-
HOTO (B HaIlIEM COBPEMEHHOM IPE/ICTABICHUH).

2. Ilpomeccy »BOMIOLMHU FOBEHATBHON FOCTH-
LM CBOMCTBEHHBI TAKHE YEPThI KAK:
acCUMWIALMA  (3aMMCTBOBaHUE CTpaHa-
MU UJIM COOOIIIECTBOM TOJOXKHUTENbHBIX UICH U
anpoOUPOBAHHBIX B IPYTHX CTPaHAX UHCTHTYIIH-
OHAJILHO-TIPaBOBBIX MoJjesiell (PyHKIHOHHPOBa-
HUS FOBEHAJLHOM FOCTULINN);

- UHTErpPUPOBAHHOCTH (CO374aHHE B3aUMOCBSI-
3el MEXJy MHCTUTYTOM IpaBOCYAHUs, rocyaap-
CTBEHHBIM aJIMUHUCTPUPOBAHUEM U MHCTUTYTOM
OOIIIECTBEHHOCTH; B3aUMOIPOHHKHOBEHHUE al-
MUHUCTPATUBHO-TIPABOBBIX OTHOLIEHUH B MpO-
[ECC MPaBOCYAMs JIJIsi HECOBEPIICHHOJETHUX H
peconuranu3alyy nocaeaHux);

- IUKIMYHOCTbh (M3MEHEHHE [EeHCTBYIOLIUX
napajurM OBEHAJIbHON IOCTULIMU B CTPAHE MO
BJIIMSIHAEM COLIMAIbHO-TIOTUTUYECKUX (PAKTOPOB
(MOXET UMeTh KaK HeraTUBHBIE, TaK U TO3UTHUB-
HbI€ TEHJICHIIMHU), YTO OOYCJIOBIUBAET U3MEHe-
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HUsl 3akoHozarenbeTBa. CleqyeTnoq4epKHYTh,
YTO C Pa3BUTHEM CHCTEMbI MPABOBOTO peEryiu-
pOBaHUsl aAMUHUCTPATUBHOE MIPaBO CTAHOBUTCS
KOHCOJIMJIUPYIOLIMM 3JIEMEHTOM TOCyAapCTBEH-
HOM CTpAaTeruy BHEAPECHMS M Pa3BUTUS HOBOU
rapajurmbl);

3. McTopruecKkuil OonbIT pa3BUTHS UHCTUTYTA
IOBEHAJIbHOM CHUCTEMBbl HAa YKPAMHCKUX 3€MIIfIX,
[0 HalleMy MHEHUIO, HAYMHAETCS ¢ WHUIIMHMPO-
BaHMsI CIIELUANU3AMKN Cyla JUIsl MaJlOJIETHUX B
. Kuese (1913 rox) u BIIOUaET cliemyronme me-
PpHUOJIBIL:

- JIOPEBOJIOLMOHHAsA 3Moxa Hadajia XX B.
(1913-1918 rogsl) — BkIO4aeT oOpa3oBaHME
IOBEHAJIbHBIX (JIETCKUX) CYIOB B YKPaMHCKHUX
ropogax Kuese, XapwskoBe, Opecce, Ekarepu-
Hocnase ([uemnpe), Hukomnaese. AnmunHucTpa-
TUBHO-IIPABOBOM aCHEKT 3TOr0 NEpHoAa BKIIO-
Yaj Takue 3JEMEHThl Kak pa3padoTka MpOeKTa
OpraHM3aliy IOBEHAJIBHOTO CyAda U MOJOXKEHUS
O €ro BBEIECHHMM, OpPraHU3alus JAESITEIbHOCTH
9THX CYAOB CO CTOpOHbI MUHHUCTEpCTBA OCTH-
LMU; OpraHu3alusl NeATeIbHOCTH UCIPABUTENb-
HBIX YYPEXKICHUN [UIsI HECOBEPILIECHHOJIETHHX;
BBITTOJIHEHHE KOHTPOJIbHO-HAA30PHBIX (YHKLIUH
«JIETCKUX)» CYJOB 32 JESATEIbHOCTHIO Ha3BaHHbIX
YUPEIKICHUH;

- MOCJIEPEBOIIOLMOHHBIA COBETCKUNUIIEPUOL
(1918-1935 roapl) — MUKBHUIANNS FOBEHAIBHBIX
(merckux) cymoB; 00Opa3oBaHHE KOMHCCHH TIO
JielaM HECOBEpIIEHHOJETHUX (aJIMUHHCTPATUB-
HBIM KOJUIETHaIbHBIA OpraH); aAMUHUCTPUPOBA-
Hue(ynpaBlieHHEe) padOTOIO MPUIOTOB IS JETEH,
o0ecriedeHreM MpaB M OJaromnoiayyust AeTedl B
TPY[HBIE TEPEXOJHbIE BPEMEHA; OOecreueHue
peanu3aly Ha3HAYEHHBIX HAPOJIHBIMHU CydaMu
MEAMKO-TIEJarOrHYECKUX MEp Ui HECOBEPILEH-
HOJIETHUX MPECTYITHUKOB;

CpeqHUIl COBETCKUH («KapareiabHO-ICH-
Tpuctckuii») nepuoa (1935-1960 rogwr) — nuk-
BUJAIMS KOMHCCHI IO JejlaM HECOBEPIICHHO-
JIETHUX; YCWJIEHHE KapaTeIbHOIO BO3/IEHCTBUS
Ha HECOBEPIIECHHOJETHUX IPaBOHApPYIIUTENEH;
YCWJIEHHE aJMHMHUCTPATUBHO-IPABOBBIX IIpe-
BEHTUBHBIX (TI0 CYTH — MPUHYAUTEIBHBIX) MEp
MWIALIUN B cepe MPOTHBOAEHCTBHS IETCKON
OeCrpU30pPHOCTU U IOBEHAJIbHOM JETUKTHOCTH;
BBEJICHUE aJIMHUHHUCTPAaTUBHOM OTBETCTBEHHO-
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CTU POAMTEJIECH 32 HEHAJUICKALIUKA IIPUCMOTP 3a
MoBeIeHUEM JieTeid; co3nanue B coctae HKB/]
CHEIMAIM3UPOBAHHBIX MOAPA3/IEICHUH 10 O0Ph-
0e ¢ Jerckoil 6ecrpu30pHOCTHIO, OE3HAI30PHO-
CTBIO ¥ IPECTYIUICHUSIMH H T.II.;

- TO3IHUM COBETCKUH («aAMHUHHCTPATHUB-
HO-IIeHTpUCTCKUi») mnepuoa (1960-1990 rona)
— BOCCTAHOBJICHHE KOMHUCCHI MO JejlaM Heco-
BEPILIEHHOJETHUX; BBEACHHE HHCTUTyTa OOIIe-
CTBEHHBIX BOCIIUTATEIICH;

- paHHMH (ITOCTCOBETCKWI) MEPHOJ YKpaWH-
ckoit camocrosaTenbHOCTH (1991-2011 TOMBI)
— TIOCTENEHHOE pPeQOpPMUPOBAHUE COIUAIIBHO-
ro oOecIieYeHns] U OXpaHbl JETCTBA B YKpauHe,
YCTaHOBJICHHE HCKIIOUUTEIBHON KOMIIETEHIIUU
CyJla OTHOCUTEIIbHO paccMOTpEeHHs Jien 00 aj-
MUHUCTPATUBHBIX M TIPOYUX MPABOHAPYIICHHUSX,
COBEpIICHHBIX HECOBEPIICHHOJIETHUMU; MPABO-
BO€ 00€CIeUeHNe CHCTEMbl OPIaHOB U CITYKO 110
JieJIaM JIeTeH W CHEeIUATbHBIX YUPEHKACHUHA IS
JIETEH W T.JI.;

- COBPEMEHHBIN ykpauHckuiinepuon (¢ 2011
rojia - 1o Hactosmiee Bpems) — npursaTre KoH-
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LENUUU PAa3BUTUS YTrOJOBHOM IOCTULIMU OTHO-
CUTEJIbHO HECOBEPILECHHOJETHUX B YKpauHe,
HanuonaneHoit  cTpaterunt  pedopMHUpPOBaHUS
CUCTEMBI IOCTUIMM B OTHOUIEHUM JETEH; co3a-
HUE TMO/pa3efeHuil (CEKTOPOB) IOBEHAJILHOMN
npobanuy; pedpopmupoBanue B coctaBe Harmo-
HAJIbHOM ITOJIMLIUY [TOPa3eICHUN FOBEHAIbHON
MIPEBEHIIUH.

4. HecmoTps Ha TO, 4TO BO BpEMs COBETCKOM-
STMOXH MPABOOTHOULIEHUsI B c(epe IOBEHAJIbHOMN
IOCTULMU OBLIM OCHOBaHbl Ha OOIIECOIO3HOM
COBETCKOM 3aKOHOJATEIbCTBE,HOPMATUBHO-IIPa-
BOBBIE akThl YkpauHckoit CCP B Bompocax obe-
CIICUEHUS MPaB U UHTEPECOB JETEl OTIMYAIHCDH
06mbIIeH THOEPaTbHOCTBIO.

5. I3MeHeHus napaaurm H0BEHAJIBHOU H0CTHU-
MU U OCOOEHHOCTH MHCTUTYLIMOHAIbHO-IIPABO-
BOW CHCTEMBI B 3TOH c(epe B COBETCKOE BpeMs
MOBIHMSUIM Ha Tpouecc (OPMHUPOBAHUS HAIHO-
HaJbHOW Mojenu U OOYyCIOBHIM HMEIOIIHECS
po6aeMbl PyHKIIMOHUPOBAHUS HHCTUTYTA IOBE-
HaJbHOH IOCTHLIIMM B COBPEMEHHOH (CyBEpeH-
HOI1) YkpauHe.

Hcnonb30BaHHas TuTEparypa:

1. lturmun A. Uccnenoanue o Beimade npectymaukoB. C.I16.: Tunorpadus Oparses [Tantene-

eBbIX, 1882. 236 c.

2.Robert Ph. Traité de droit de mineurs. Place etrdle dans 1’évolution du droit frangaiscontemporain.

Besanson, 1969.

3. ABronomoB A. C. lOBenanbHas rocTunus: yuebHoe nocodue. M.: Poccuiickuii 6rarorBopu-
TenbHbIN poHa «Het ankoronuzmy u Hapkomanum» (HAH), 2009. 186 c.
4. Elrod P., Scott Ryder R. (2014). Juvenile Justice: A Social, Historical, and Legal Perspective. 4th

ed. Jones & Bartlett Learning. 521 p.

5. Martin, G. (2005). Juvenile Justice: Process and Systems. Sage Publications. 460 p. URL:
https://books.google.com.ua/books?hl=ru&lr=&id=PAr]9vwiK9wC&oi
=fnd&pg=PR15&dq=related:zbZCu_z0v-wlJ:scholar.google.com/&ots=WS5h4hlpe6

&sig=IEItMq_8s00m7Z478CEchBXFj3w&redir esc=y#v=onepage&q&f=false/(Date

20.07.2019)

Views:

6. Bell, J. (n. d.). Repairing the breach. A Brief History of Youth of Color in the Justice System.
Oakland: Burns Institute, 22 p. URL: https://www.burnsinstitute.org/wp-content/uploads/2015/09/

Repairing-the-Breach
Bl.pdf (DateViews: 20.07.2019).

7. MenbaukoBa 3. b. FOBeHanbHast 10CTHINS: TIPOOIEMBI YTOJIOBHOTO ITPaBa, YTOJIOBHOTO TPOIIEC-
ca ¥ KpUMUHOJIOTHH: yuel. mocodue. 2-e u3., ucnp., gom. M.: Jlemo. 2001. 272 c.

8. JIrobnmunckwuii [1. M. bopp6a ¢ mpecTymHOCTBIO B AETCKOM M IOHOIIECKOM Bo3pacte. M.: KOpun.
m3n-Bo Hapkomrocta, 1923. 302 c¢. URL: http://books.e-heritage.ru/book/10080585 (mara obpare-

Hus: 21.07.2019).

122



POLIS AKADEMIYASININ ELMI XOBORLORI / Ne 4 (24), 2019

9. FOBenanpHa roctuuis: HapyanpHuinocionuk / I'yce A. 1., Kocrosa 0. b., KpectoBchka H. M.
Ta iH.; 3a3ar. pea. H. M. Kpecroscrkoi. Oneca: OOl XHYBC, 2006. 155 c.

10. Janunsaenko C. JI. FOBeHanbHas 10CTULINS: UCTOPUS U cOBpeMeHHOCTh. OOpa3oBaHKue U Ha-
yKa B COBpEeMEHHBIX ycinoBusx: IX Mexaynap. Hayd.-nipakT. koH(. (Yebokcapsel, 8 okT. 2016 1.).
Yebokcapor: [IHC «MaTepakTus miocy, 2016. Ne 4 (9). C. 16-23. URL: https://interactive-plus.ru/e-
publications/e-publication-276.pdf#page=17 (nara oopamenus: 21.07.2019).

11. Anapussosa O. 0. DBomoLnOHHAsI TPEEMCTBEHHOCTD CyJONIPOU3BO/ICTBA 110 YTOJOBHBIM JIE-
JaM B OTHOLIEHHH HecoBepiueHHoNneTHUX. FOpunnueckas texuuka. 2011. Ne 5. C. 82—89.

12. Crapony61ies FO. 1. OcoOble cy/ibl 11 HecoBepIiIeHHOAeTHUX B Poccun. McTopuko-npaBoBoi
aCMeKT: auc. ... Kaua. ropua. Hayk: 12.00.01 / Cankr-IlerepOyprekast akanemuss MBJI. CII6, 1998.
255 c.

13. Kynpsiuea H. WM. FOBenanbHas roctunus B Poccun u @panumu: cpaBHUTENbHAS XapaKTepHu-
CTHKA: yueOHO-MeToI. Tocodue st ctya. opua. dak. Kypck, 2003. 105 c.

14. Bypnin B. M. Oco6auBOCTIKpUMIHAJIbHOIBIIIOB1IaJIbHOCTIHETIOBHOJITHIX B YKpaiHi: MOHO-
rp. K.: Atika, 2004. 240 c.

15. PycanoBa 1. O. IIpoGnemupo3BuTKytoBeHanbHoitocTHLIT. [IpobGnemuzakonHocti. 2012, Ne
120.  URL:  https://cyberleninka.ru/article/n/problemy-razvitiya-ugolovnoy-yustitsii-po-delam-
nesovershennoletnih (nara 3Beprenns: 23.07.2019).

References:

1. Shtiglic, A. (1882). Issledovanie o vydacheprestupnikov [Extradition Survey]. S.Pb.: Printing
house of the Panteleev brothers, 236[in Russian].

2. Robert, Ph. (1969). Trait¢ de droit de mineurs. Place et role dans 1’évolution du droit
frangaiscontemporain. Besanson [in French].

3. Avtonomov, A.S. (2009). Yuvenalnayayusticiya [Juvenile justice]. M.: Russian charity foundation
«No to alcoholism and drug addiction», 186[in Russian].

4. Elrod P., Scott Ryder R. (2014). Juvenile Justice: A Social, Historical, and Legal Perspective. 4th
ed. Jones & Bartlett Learning, 521[in English].

5. Martin, G. (2005). Juvenile Justice: Process and Systems. Sage Publications. 460 p. URL:
https://books.google.com.ua/books?hl=ru&lr=&id=PArJ9vwiK9wC&oi

=fnd&pg=PR15&dqg=related:zbZCu_z0v-wlJ:scholar.google.com/&ots=WS5h4hlpe6

&sig=IEltMq_8so0m7Z478CEchBXFj3w&redir esc=y#v=onepage&q&t=false/ (Date Views:
20.07.2019)[in English].

6. Bell, J. (n. d.). Repairing the breach. A Brief History of Youth of Color in the Justice System.
Oakland: Burns Institute, 22. URL: https://www.burnsinstitute.org/wp-content/uploads/2015/09/
Repairing-the-Breach

BlL.pdf (Date Views: 20.07.2019)[in English].

7. Melnikova, E.B. (2001).  Yuvenalnayayusticiya: problemyugolovnogoprava,
ugolovnogoprocessaikriminologii [Juvenile justice: problems of criminal law, criminal procedure and
criminology]. 2-th ed.Moscow: Delo, 272[in Russian].

8. Lyublinskij, P.I. (1923). Borba s prestupnostyu v detskomiyunosheskomvozraste [The fight
against crime in childhood and adolescence]. Moscow: Legal Publishing House of the People’s
Commissariat of Justice, 302. URL: http://books.e-heritage.ru/book/10080585 (Date Views:
21.07.2019)[in Russian].

9. Krestovskaya, N.M. (Eds.). (2006). Yuvenalnayustyciya [Juvenile justice]. Odesa: Odesa Law
Institute, 155[in Ukrainian].

10. Danilchenko, S.L. (2016). Yuvenalnayayusticiya: istoriyaisovremennost’ [Juvenile
justice: history and modernity]. IX Mezhdunarodnayanauchno-prakticheskayakonferenciya

123



POLIS AKADEMIYASININ ELMI XOBORLORI / Ne 4 (24), 2019

«Obrazovanieinauka v sovremennyhusloviyah» — Proceedings of the 9th International Scientific
and Practical Conference «Education and science in modern conditionsy». (pp. 16-23). Cheboksary:
CNS «Interaktivplyus», No 4(9). URL: https://interactive-plus.ru/e-publications/e-publication-276.
pdf#page=17 (Date Views: 21.07.2019)[in Russian].

11. Andriyanova, O.Yu. (2011). Evolyucionnayapreemstvennost’ sudoproizvodstva po
ugolovnymdelam v otnosheniinesovershennoletnih [Evolutionary succession of juvenile criminal
proceedings]. LegalTechnique, 5, 82—-89[in Russian].

12. Starodubcev, Yu.l. (1998). Osobyesudydlyanesovershennoletnih v Rossii. Istoriko-
pravovojaspekt [Special juvenile courts in Russia. Historical and legal aspect].Extended abstract of
candidate’s thesis.SPb, 255[in Russian].

13. Kudryavceva, N.I. (2003). Yuvenalnayayusticiya v RossiiiFrancii: sravnitelnayaharakteristika
[Juvenile justice in Russia and France: a comparative description]. Kursk, 105 [in Russian].

14. Burdin, V.M. (2004). Osoblyvostikryminalnoyividpovidalnostinepovnolitnix v Ukrayini
[Features of criminal responsibility of minors in Ukraine]. Kyiv: Atika, 240[in Ukrainian].

15. Rusanova, [.O. (2012). Problemyrozvytkuyuvenalnoyiyustyciyi [Problems of development of
juvenilejustice]. Problems of Legality, 120. URL: https://cyberleninka.ru/article/n/problemy-razvitiya-
ugolovnoy-yustitsii-po-delam-nesovershennoletnih (Date Views: 23.07.2019) [in Ukrainian].

Nikolay Veselov

MUASIR INZIBATI-HUQUQI TONZIMLOMO KONTEKSTINDO® YUVENAL
ODLIYYONIN YARANMA TARIXINO BAXIS

Annotasiya

Magalo yuvenal adliyys institutunun tarixi formalasmasina hosr edilmisdir. ABS, Ingiltora, Rusiya,
SSRI va bir sira digar 6lkalorin niimunalarinden (asas aspektlordan) istifads edorak yetkinlik yasina
catmayanlarla bagli odalot miihakimosinin diinya miqyasinda tokamiil yollar1 dyronilir. Ukrayna
orazilorindo yuvenal odliyyonin inkisaf tarixino xiisusi diqqget yetirilir. Digor oxsar todqiqatlardan
forqli olaraq, moqalodo inzibati-hiiquqi konteksto malik tarixi faktlara vo hiiquqi aktlara digqot
yetirilir.

Nikolay Veselov

THE VIEW ON THE HISTORY OF THE DEVELOPMENT OF JUVENILE JUSTICE IN
THE CONTEXT OF MODERN ADMINISTRATIVE AND LEGAL REGULATION

Summary

The article is devoted to the historical formation of the institution of juvenile justice. The ways of
evolution of juvenile justice on a global scale are studied, using the example of the USA, England,
Russia, the USSR and some other countries (main aspects). Particular attention is paid to the history
of the development of juvenile justice in Ukrainian territories. Unlike other similar studies, the article
focuses on historical facts and legal acts that have an administrative-legal context (in the modern
sense of this category).

Rayci: h.ii.f.d., dos. R.Nacafquliyev
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moaqalalorin taqdim olunmasina dair taloblor

Magqalanin motni Microsoft Office Word programinda, Times New Roman sriftindo (sriftin 6l¢iisii
12), 1 intervalda, yuxar1 vo asagida 25 mm, soldan vo sagdan 20 mm bos yer saxlamagla yigilmalidir.

Mbogqalsnin strukturunda asagidaki informasiya taqdim edilmoalidir:

*  UOT (universal onluq tosnifat);

* moqalonin ad1, misllifin ad1, soyadi, elmi doracasi, islodiyi qurumun adi vo vozifasi, elektron pogt
tinvan1 vo mobil telefon némrasi;

* acar sozlor (Azerbaycan, rus ve ingilis dillarinds - 5-7 s6z);

* annotasiya (moaqgalonin ad1, miisllifin ad1 vo soyadi verilmokls azorbaycan, ingilis va rus dillorindo
- 4-5 sotir);

» istifado edilmis odobiyyat siyahisi olifba sirasi ils yazilmali vo ndmralonmalidir.

* Motndoaki istinaddan sonra istifado edilmis adebiyyatin sira ndmrasi vo miivafiq sohifalor kvadrat
motarizoda gostarilir. Masalan: [15, s.120-122]. Matnin altinda satiralti istinadlar verilmamalidir.

*  Mogqalonin hacmi 5-10 sohifo olmaqla azerbaycan, rus ve ingilis dillerinds toqdim oluna biler.

Mogalolorin gondarilmasi tiglin elektron tinvan: vuqar.mansurov@list.ru
Olagp telefonu: +994 55-553-44-17 poliselmi.xeberleri@bk.ru

Oo0mme TpedoBaHus K 0OPMIICHHIO HAYYHOH CTAaThH 1JIA NyOuKanuu B :kypHaJe «Hayu-
Hblil BecTHUK Akagemun [lomnuunu MBJI Azepoailinxanckoil Pecyonukm».

Teker cTarbu JoMmKeH OBITH HAOpaHn B TekcToBoM penakTope Word, mpudt Times New Roman, pas-
mep mpudra - 14, MeKCTpOUHBIH HHTEpPBA - 1,5, mosns 2,5 ¢M co BceX CTOPOH.

B crarbe 1omxHa ObITH NPEACTABJICHA CJACAYIONIAA HHpopmanus 00 ee aBTope:

* VJIK (YauBepcanbHas [ecstuunas Knaccudukanus);

e (amuus, UMs, 0OTYECTBO ABTOPOB W COABTOPOBR;
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* anHOTaIys (4—5 cTpoK) (Ha pyCCKOM M aHTITMHCKOM SI3BIKE);

* JuTeparypa. B TekcTe cChbUIKM HyMEpYIOTCS B KBaApaTHBIX CKOOKaX, HOMep yKa3blBaeT Ha HCTOY-
HUK B criucke aureparypbl. CHocku odopmisitores B []. [Ipumep — [ 1, c. 44]

» IlpencraBnsiemMble CTaThH JOJIKHBI COOTBETCTBOBATh TEMATHKE JKypHaJla, ObITh OPUIHHATIBHBIMH,
HE OIMyOJIMKOBAHHBIMU paHee B IPYTUX MEUATHBIX MM JIEKTPOHHBIX M3IaHHSIX.

* (OObeM cTaThy HE JOJDKEH MpeBbImarh 5-10 cTpanury

OJNEeKTpOHHBIN ajipec /sl HallpaBJICHUs] HAyYHBIX cTarel: vuqar.mansurov@list.ru
KonrakThblii Tenedon: +994 55-553-44-17 poliselmi.xeberleri@bk.ru

Darc olunan maqalalorin mazmununa gora redaksiya heyati masuliyyat dasimur!
Peoaxuyusn ne necem omeemcmeeHHOCHU 3a co0epicanue nyoauKyemolx cmameii!

125



POLIS AKADEMIYASININ ELMI XOBORLORI / Ne 4 (24), 2019

DUza'Iiglar

Ovvalki nomralarin matnlari Gglin:





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


